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The Enforcement of Informal Contracts
in the Later Middle Ages

William M., McGovern, Jr.*®

The remedies provided by the medisval commen law for enforcing
oral contracts were deficlent in several respects. Unless the plaintff
had a specialty—a writing under seal—many of the writs used in the
earlier middle ages allowed the defendant to escape judgmment by deny-
ing his liability under nath with eleven cath-helpers, the practice known
as wager of law.? The action of covepant, which was used to enforce
cortracts to perform services or to convey land, normally could not be
brought at all unlass the plaintiff produced 3 specialty.

In the later middle ages new forms of acfion arose to which these
limitations did not apply. The most Important of these pew forms of
action was assumnpsit,® bui there were others that appeared at about the
same time and developed along parallel lines. According to the tradi-
tional view, these actions originally “gounded in tort” and were not
“regarded as actions of conmtract.™ Indeed, it has been suggested that
some features “peculiar™ to the modem common law of contract “were
the product of distortion cansed by the trespassory [tortious] origin of
assumpsit.™  This Article argues that these new writs were nof e
garded as sounding in tort. Rather, the courts understood they were
administering a law of contract, and the mles they applied were not
substantially different from our own, Insofar as the common law of
contract has peculiar features, they cannot be attributed to the sup-
posed delictual origin of assumpsit. Nevertheless, courts oceasionally
treated these new actions as delictval as an excuse o circumvent the
limitations of the older forms of action.

*  Professor of Law, Northwestern University; ¥isiting Professor of Law, Uni-
versity of Califorsia. Los Angeles, 197172, AB. 1955, Princeton Univerity; LLE.
1958, Harvard University,

Translatione are those of (he aythor.

1. dee McGovemn, Conirect in Medigval England: Wager of Law ond Effoet
of Death, 54 Iowas L. BRDv. 9 {1958). See alsg text atcompanying notes 221-23
frefra concerning waper of law.

2 A form of action for the recovery of dameges for the nonperformance of a
purod 07 noscaled contract.  See lext ACCOMPANYInE notes 4035 {Mfre.

3. 1. Ames, TocToery o LEcar HIsTory 130 (1913), See agire O, HimMEs,
THE Corraon Law 27577 (1881).

4. & MiLsoM, HiSTORICAL FOUNDATIONS OF THE COMMON Law 318 (1963},
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Some of the new actiong diverged from assumpsit in important
respects,  Whercas assumpsit was restricted by the limitations of privity
of contract, in ejectment,® trover,® und actions on the Statufe of La-
bourers,” plaintiffs were able to sue persons who were not parties to
the contract. While assumpsit and trover remained actions for dam-
ages only, in ejectment plaintiffs were ultimately awarded possession of
the Jand claimed. This Article traces the development of the pew
writs and explaing why these differences arose,

I

ThHe Werts

A, The Ofd Writs
1. Trespass

In the first half of the 14th ceptury, before assumpsit appearad,
attempts were made to use the writ of {respass as a substtute for deti-
noe® and covenant in order avoid wager of Iaw in defioue and the re-
quircment of a specialty in covenant.  These attempls were usually
unsuccessful because the writ of trespass alleged that the defendant had
acted “with foree and arms™ (W ef armis) and “against the king's
peace” (contra pacem regls), allegations that were Inconsistent with
the facis in most cases of breach of contract” Prifessor Milsom sug-
gests that plaintiffs first aveided this difficulty by dispuisme suits
against bailees by using writs of irespass that failed to state that the
zoods had been delivered to fhe defendant.’  Bet the vse of this deviee
must have come to an end when it was held that a defendant in trespass
could plead as a defense that the goods bad been delivered to him by
the plamtiff.!* A much simpler way 10 avoid the problem posed by
the v et armis and conrre pacem phrases in trespass was to frame a
writ that omifted them.  An action of trespass broeght before the sher-
il in the county court did net include these allegaitons; consequently
in the county court trespass would lie against a bailee who injured or
refused to retern pouds that had been delivered to him.!* A similar

5. An acticn for the recovery of laad.  See text accompativing notes 37-40 fefre.
b As acton for #he recovery of dumages for the conversion of personal prop-
CIty. 528 lext acCompanying notes B4-67 infru.
7. 23 Bdw. 3 {1349). Seo teMl accompanying noke 22 frgre,
#  An aclon spainst one who detzined anoiherts goods. 3 W, BracesTONE,
COMMENTARIES 152 {1765) [hereinafter citesd as BLacksTONE].
9. Anown, 39 Sel. Soc. 14, Moo 3% (1313); Taymbes v. Shepmese, 31 Sel, S
215 (1312} Toteshalle v. Qrievee, §6 Scl Soc. 140 (1321}, Bai of note 226 infra,
) B Mrmsows, sypeg noe 4, gt 249,
{13?3;- Anan, 13 Rich. 2 {Ames) 103 {1390); ¥.B. Mich. 43 Edw. 3, £ 30, pl. 15
13 87 Sl Soc. 177, Nu. 239; A, HIZHERBGRT, WaTURe DBROvium *850C
[hereinafter ciled s FIN.E.]
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form of trespass, which did not allege foree and arms or a breach of
the king’s peace, began te appear in the king’s court in the latter half
of the 14th century.*®  This form of trespass, without v ef grmis and
contra picem, was sometimes described as trespass “on the case.!*
Quite frequently, however, the Yearbooks are careless about distinguish-
ing the two, referring to actions without these clauses simply as “tres-
pass.”it

2. Deceit

Like trespass vi ef drmis, the action of decei in its original form
was ingppropriate for breach of contract. The defendant in deceit was
alleged to have deceived not the plaintiff but the king’s court.  This
would occur, for example, when the defendant made = false claim that
he was on the king's business in order to get a writ of protection.'®
The allegation of deceit of the king's court, like the alleged breach of
the king's peace in trespass vi ef armis, was thought necessary to justify
the jurisdiction of the king’s court;!” the theory was that the court that
had beca deceived was the natural forum for hearing such a complaint. '
As with frespass, cfforts were wade in the 14th cenlury w extend
the writ of deceit to cover breach of contract. In 1311 a plaintiff
alleged that the defendant had agreed to dismiss 4 suit apainst him,
but later prosecuted it to judgment. The defendant objected that this
was simply a breach of covenant, not a decent against the court, and
that the writ of deceit was therefore improper.’®  No judgment iz re-
corded; monetheless, for some breaches of contract an action of deceit
would lie, for cxample against an attorney who had “fraudulently ghb-
sented himself” from appearing for a client who had retained him.2°

B. The New Writs

In one semse, it is misleading to state that one form of action
“arose out of another,”  The immediate source of any new writ was
the clerk m chancery who framed it We can only speculate as to

13, Eg, Y.I. Mich. 43 Edw. 2, £ 33, pi. 38 (13700,

14 K, Y.B Trin. 45 Bdw. 3, £ 19, pl. 1% {1373) {per Finchdean, C.I.}. For
urt earhy roference 1o Ylrtspuss op your case” see Y.B, Trim 21 Edw. 3, 4. 26, pl. 2}
(13477,

13, FEpg, Y.B Hil 3 Hen, 6, f, %6, pl. 33 {1425].

I6. Ez, Hotham v, Danyel, 45 82l Soe, 135 (13160,

17, 5 Mmsow, miprr note 4, at 317,

18 Ser V.B. Mich, 22 Fdw. 3, £ 11, pl. 5 (1348); LE VIEUK NATURL HEEVIDM
£ 5tv (5727,

12, Omnowe Oeme, 63 Sel, Sow, 11 13113,

20, Y.H Mick. 22 Bdw. 3, £. 11, pl. 5 (134%): accord, BBCISTAUM OMMiom
Brevions £ §13 (1505); FNLB, anpre notc 12, at 96D of. A Kinarry, I'HE ACTION
41 THH Case 210 (19574,

21, Aswming thal the write were prepared by the chancery clerks rather than the
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what precedents be bhad in mind when he prepared the writ.  Never-
theless it is reasonably clear that the writs of trespass and deceit were
the most important antecedenis of the forms of action used in the later
middle ages to enforee informal contracts.

1. Ntatute of Labourers

Of the writs that were to be used in the later middle ages to en-
force informal contracts, the first fo appear was one founded on the
“Statute of Labourers.” The enactmeni on which (his writ was based
was not actually a statute but an ordinance promuigated by the King
and Council im 1349 when the ravages of the Black Death prevented
a mecting of Parliament. This ordinance was the prelude to a long
series of subsequent statutcs that were designed not to enfarce con-
tracts but to restrict freedom of contract and to keep wages down. The
remedies established for the enforcement of this policy were for the most
part executed [ocally by justices of the peace. The principal activities
of the central courts under the statwles involved chapter 2 of the 1349
ordinance, which provided that if a servant who was retained in some-
one’s service “withdrew from said service without reasonable cause or
permission before the end of the apreed term he shall underge im-
prisommnent.”**  Soon after the ordinance was enacted it was inter-
preted as providing an action for damages against servants who had
left their jobs.*? These writs are called by various names in the Year-
books: zomefimes “a writ on the Statnte of Labourers,”®* sometimes
“trespass on the Statute of Labouwrers,”®® sometimes just “trespmss,™*
and onee “covenant om the Statwte of Labourers.™  Whatcver the
name given to the action, the writ followed a standard form:

Whercas by the King and his council for the common advantage of

hiz kingdown it is ordained that il a2 servant, retained in someone's

service withdraws {rom said service without permission and reason-

able cause before the end of the agreed (erm he shall undergo impris-

onmeent, [the defendant], Luely a servant of [the plaintiff], re-

taimicd in his service al Tullyngston, withdrew from such scrvice before

the end of the agreed term without reasonable cause or the permis-

gion of [the plaintiff], in contempt of the King and 1o the grievous

i0ss of [the plaintiff] and against the form of the aloresaid ordinance. 28
plaintiffs. CFf. Commentary, 87 Sel. 8o, cxsvi-caxin, The w;lts that appeared in -.T:h_c.
later tniddlc ages, unlike some carlier ones {Gemeral Introdoction, &7 ¢l Soc. v},
have never been attritiied o & named fndividual.

212, Statute of Labourzrs, 23 Bdw, 3, § 2 (13497,

23,  See notes 22T infra.

24, ¥.B. Hil 48 Edw, 3, 1, 4, pf. 10 (372},

25 Y.D. Mich. 47 Edw. 3, f, 14, pl. 15 (1373).

26. A FIrzHEMBERT, I.a (FRALNDE ABRRTDGEMENT, Labhorers 30 {1577},

7 Y.B. Mich. 45 Bdw, 3, £. 15, pl. 15 {1375},

i8. B PUTdaM, THE ENFORCIMTET OF THE STATUTE OF LADOURTRS, app, 420-21
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The draftsmen of the 1349 ordinance probably had agricultural
laborers in mind; the ordinance referred to apy “reaper, mower, or
other workman or servant.,”*® It soom became clear, however, that ac-
Hons on this provision were not limited to manval laborers.®®  Al-
though the statntory provisions for compulsory service applied only to
certain types of service, the prohibition against withdrawing from serv-
ice dunng an agreed term was general in scope,  Carpenters and tailors,
for example, were not “constiained to serve,” but “if they are retained
and depart from their service within the term limited between them
and their master, their master wiill have an action against them . . .
beciuse the second artcle of the Statute iz general for all servants re-
tained. ™ Certain types of service, however, were held to be outside
the statute. For example, one who had agreed to serve as a chaplain
was not covered since (he statte applied to “labourers and artisans”
whereas & chaplain was “the servant of God” and not “bound to sing
[mass] every day he docs not want to, for varions reasons which lie on
his conscience.™  Anether cxception, more difficolt to nnderstand,
was made for apprentices.™  Perhaps the courts felt that since appren-
ticeship was typically a fairly complex long-term arrangement, a written
agreement should be required, whereas an action on the statute would
lie on an oral retainer.>*  Probably for the sume reason, objections were
raised to attempts to use the statute to enforce contracts of employment
of over one year.®® Nonetheless, in 1395 an aciion on the statute was
allowed on & 2(0-year employment contract although the plaintiff pro-
duced no writing,*®

2. Ejectment

In 1364 a plaintifl brought “a writ of trespass” againgt an abbott

(1308} [hereinafter zited as Purdas], See afeo ReasTeind OwmMluse BEEYIUM £ 189
(1585],

29, Swataee of Tabourers, 23 Bdw. 3, § 2 (1349),

M) PUHaM, Fepre oote 28, ar 186-87.

3. Y.B. Mich, 38 Hen & £ 13, pl. 30 (145%). See afw FMN.B, sipra
nots 12, at *16ERB,

32 Y.B Trin. 50 Bdw. 3, f. 13, pl. 3 (1376). Bws of. Y.B, Pasch. 16 BEdw, 3,
f.o L4, pl. 1% {1372}, Purrieas 187-89.

3. Y.B. Pasch. § Hen, & £ 7, pl. 18 (1431); Y.B. Mich, 3% Edw. 3, £ 22
(1365); Y.B. Mich, 45 Edw. 3, £. 13, pl, 11 (1371). _

34, ¥ee YR, Hil. 21 Hen. 6, pl, 18, at £ 32 (14437 (“The meking of an AppIEd-
tce” involves “various covenanlz by nature which ate to be pecformed, some by the
master, some by the wpprentics, =0 that . . . the making of sn apprentice les in
yrilmg™ ),

35. Y.B. Pasch. 29 Edw. 3, £ 27 {1355); Y.B. Mich. 45 Edw, 3, £. 13, pl. 11
(13712,

36, A FITTUERBRRT, suprd aoe X6, at Laborers 5B.
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who “had leased two mills to the plaintiff for a term of 1Q yeats, and
during the tetm the abbot came with force and arms and ousted him
wrongfully.™"  In the 15th century, writs in this form came to be
known as ejectment or efectic firmae*®  The writ required that the de-
fendant show “why he with force and erms entered 3 messuapge and a
hundred acres of land with appurtenances in 4 which [the defendant]
demised [io the pluintiff] for a term which had not vet expired, and
gjectad {the plaintiff] from his farm.”® In later times ejechnent was
used by freeholders to recover land, the action being brought in the
name of a fietitious lessee for years. However, it could aot nomally
be nsed fo enforce a contract to convey a freehold, since the plaintiff
had to have a right of entry on the Jand in order to bring ejectment,”

3. Inmkeepers

In 1367 & wiit was brought that alleged:
whereas according to the law and custom of the kingdom inn-
keepers who kesp common tnms for lodging men passing throtgh parts
where such inns exist are bound day and night to guard such goods
of persons lodging therein as are within the jon without loss or theft so
that no loss in any way shall befall such lodgers through the default
of the innkecpers or their servants;
certain malefactors with foree and arms by night broke ingo the
ooz in which [he plaindiff] . . . was lodging within [the defendant’s]
inn at Huntingdon by default of jthe defendant] and taok and carmied
away goods and chatiels of [the plaintf(] to the value of 4 pounds
found thereie . . . and inflicted other enormiiiss on bim , ., 2
Writs of this type had no special name; they are sometimes called
“trespass” and sometimes “trespass on the case” in the Yearbooks.*?
The idea that innkeepers occupy a special status was borrowed from the
civil lew, which had an action against the master of an inn, ship, or
stable for losses arising from the misdeeds of his employees.®® But
wheress the Roman law action was not confined to mnkeepers, in Eng-

37, Y.B. Mich 3% Bdw, 3, £ 33 (1364).
) 38 Ep, Y.d Pasch. | Hen 5, L 3, pl 3 (1413), As early aa 1333 cjociment
B spoken of 43 & separale writ, but itz Affinity with trespass is clear. “Kiectione firmae
it unly a0 action of Trespass in its natore” A. FUZREREERT, suprz note 26, at Eisce
tione Firme 2.

39, W, EasTilL. A COLLECTION oF ENTREES f 243w, pl. 5 [1368) [hereinafter
cited as RasTELLT.

L 3 BLACESTONE 20,

41, A, KTy, supre note 20, at 222, The standard form of writ it Remsrass
Qunrng BEEYIN £, 104 (1595) is quite similar. '

42 Y.B. Hil 22 Hen, 6, £. 38, pl. # (1444}; Y.B. Mich, 27 Hen. a, f. 21, pl. 38
(L4453 V.6, IHL 11 Hen, 4, f. 45, plL I8 (1410). °

43, INsTITUTES 4.5.3; DIGEST 44.7.5.6. Ses aluo the French €. Crv. aris. 1952,
1953, 1782 (6% ed, Petits Codes Dalios 15G9-70%., ’
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land writs against perscns engaged in other “common” callings, sich
as commeon catriers, did not appear until the 17th century.*®  Although
there are refercnces in legal Yiterature and the Yearbooks to common
surgeons, smiths, and carriers,® a writ of the innkeeper type was not
framed apainst them, probably because it was unnecessary.  Assumpsit
could be used against one who had undertaken fo cure the plaintiff ar
carry his goodst® A writ could -be brought against a smith alleging
that the plaintiff had delivered his harse to the defendant to be shod 7
But in the case of innkeepers plaintiffs would ordinarily have been un-
able to prove that the defendant had expressly promised to safeguard
the goods in their rooms. Nor was the innkeeper exacily a bajlce.  As
the defendant in the initial case of 1367 pointed out, the plaintifi had
not delivered the poods to him; the defendsnt had given the plamtiff
a key 30 he could kecp the poods in his room.*® Thus the sitwation
was different {from the one encompassed by ordinary actions against
promisors and bailees, and a special writ was required.

4.  Assumpsit

Yet another new writ—destined to be the most important of all—
appeared dwing the reign of Edward M. In 1369 a plaintiff. alicged
that:

whircus [the defendamt] had wndertaken |manscepisser] at London,
for u suitable salary io be received therefor, to cure [the plaintifi’s]
fingzr which was accidentally injurcd, [the defendant] having taken
a great pact of hid salary aforesaid performed his curc on the said
finger so incompetently, neglipently, or maliciously that [the plaintff)
lost a great part of bis finger aforesaid.**

Aldthough this writ said that the defendant manucepisset 1o cure
the pluintiff's finger, soon afterwards the word assumpsit became stand-
ard {o describe the defendant’s promise or undertaking.®™ From this

——

44 A, K.I’RA.L'F‘F, supra note 20wt 40, 224, Ber of. Rasvenn £ % (action
acainst a oane opernlor ablering a local custom); Bilk v. Veners, 46 Sel. Sne. yov
(1350) {action in Pristol against chipmaster alleging customn of Englund and the laws
of Olzrand,

43, Y.IL Hil [9 Heo 6, 1. 49, pl. 5 {T4d1) famith); Y.E, Mich, & Edw. 4, f. 31,
pl. 4 (1468) (surgeon); Y.B. Hil. 22 Edw. 4, £. 49, pl. 15 (1483) (amith); C. 3T. OBR-
Ma, Docoor avp Svunent 221 (W, Muchall of, 18743 (carrict) [hereinafter cilsd
as DOCTOR Aarp STUDENTI.

46, BEGISTRUM (hanion BRevion £f, (05y, 108, 110, 111y, 112 (1595),

47, _M. at £, 106,

48. "Y.B. Pasch 42 Edw. 3, E 11, pl. 13, Anon, 82 Scl. Soc, 152-53, No. 103
[K.B. 1367].

48, A, Eatey, supra node 20, 5t 224,

S Bkyrae v, Buwll, 11 Rich, 2 {Ames) 223, 327 {133%); RECISTEUM {IMNIOM
Baevo.w ff, 105y, 112 (15u5],
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word the writ in postmedieval times acquired the name assumpsit. But
assumpsit was slower than ejectment in acquiring a separate identity;"
in the middle ages it was usually referred to as “trespass™ or “{respass
on the case.*™® Even as late as 1602, assumpsit was described simply
as an “action on the case.”**

Assumpsit was a versatile form. It could be employed mutaris
mutandis against defendants who had “undertaken” to do anything for
the plaintiff. In addition, during the 15th century it became & vehicle
for enlotcing contracts to sell land,*™ and in the 16th assumpsit began
to be used to collect debis,™

3. Warraniy

The next important writ in the history of contract did not appear
uniil the reign of Richard 1. In 1387 a writ alleged that the plaintiff

had barguincd wilh [the defendant] at Canterbury to buy 2 certain
horse from him, [the defendant] knowing it to be subject fo 3 certain
infirmity, warranting it to be sound and suitable, falsely and fraudu-
lently sold [it] there to [the pleintiff} for a preut sum of money to
fthe plaintifi’s] damage.™

The Register lists writs of this type under the heading of “tres-
pass,™7 and such actions are often referred to in the Yearbooks by that
name or as “tespass on the case.™® But such actions are also called
“deceit” or “deceit on the case.”™ Fitzherbert, followmng nomencla-
ture of the Yearbook reports, speuks of trespass on the case for breach of
warranty in the sale of a horse or wine,™ and of a writ of deceit for a
sale of fabrics," while Blackstone says thaf deceit and case are sl-
ternative remedies for breach of warranty.®®  In fact, the form of wiit
was the same whether the reporter chose to call the action deceit, tres-

51. See note 38 sppra.

52, Ky, Y.B  Hil. 48 Edw. 3, £ &, pl. 1! {1374}; Y.B. Hil. 3 Hen. 6, . 38,
pl 33 (1425}, Samelimen assompsit s referced do sy “deceit,”™  Egp., The Case of
John Iieige, 51 3el. Soc. ¥7 {K.B. 1442},

a8, &lade Case, 76 Fng, Rep. 1074 (KB lai2),

54, See notes 197-211 infra and socompanying test

55, See motes 2340 ffra and secompanying text.
. Sf.  Farrok v. Heytesbery, 11 Rich. 2 (Amex) 4, ¢ (1387), Cf. A FITZHARAERT,

sdpra note 26, ar Monsiruone de fails o,

57, ReorsTRUM OmMIUM Browwus ff, 26, 108, 111 {15957,

4. Y.B. Pasch. 7 Heo. 4, £ 14, pl. 1% (1406 (rrespossy; Y.B. 14 Hep. &, £ 22,
pl. 66 (1438} (trespass on his case).

5. Y.B. Trn 11 Bdw, 4, £ 6, pl. 11l (1472} (deceir}; ¥.B, Mich. 9 Hen 6,
£ 33, nl 37 (14307 (deocit on the cass).

a),  F.M.B, supra oole 12, al *94C,

61, fd. ut @BHL

62, 3 BLACksloNE ¥165,
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pass, or case. Indeed, scraetimes two different names are used for the
action in the same report. %

8. Trover

The last action to appear Jid not arise unfil the 16th century. In
1555 o plaintiff alleged that he

was recently possessed as of his own goods of a cerfain gold chain
worth 100 matks, And being thus possessed he by chance lost the
chain at Londen . . . which chain afterwurds came into the hands and
poscssion of [the defendant] by finding . . . {The defendant] knowing
the chain to be [the plaintiff's) chain, contriving craftily to defraud and
deceive [the plaintiff] of the chain, seld the chain to vavious persons
nekarran to [the plaintiff] for varicus sums of moaey, and received the
muney for the same and converted the mopey w0 her own use and
refused and sl refuscs to satisfy or conlent {the plaintiff] for the
chain or its value 1o [the plaintifi’s] damage of 100 marks, ™

This action was called “case” in (he carly repors,®® but it even-
tually acquired g separate identity, as “trover,” so called from the alle-
gation that the defendant came into possession of the poods “by find-
ing” (compare the French frouver—to find) This allegatiom was
oftcn a fiction; trover could be used against bailees (o whom the plain-
tiff had delivered the poods.® The purpose of this fiction has never
been satisfactorily explained. The allegation of a finding was obwi-
cusly derived from a similar allegation that had become common in
the 15th cenmiry in actiops of detinue for reasons that are equally
mysterious.

Ii
TorT oR CONTRACT?

Did the foregoing actions sound in tort or contract? This gquestion
is not entirely academic, becanse characterization frequently delermines
which rules will apply in a particular case. Today, for example, a
court may necd to determine which statute of limitadons controls,*

. A—" e

6}, Garrck v, Heyteshery. 11 Rich. 2 (Amesz) 4 {1387,

4. Mo 73, 123 Eng. E=p. 32 (C.P. 1555Y; of. Ragrery f, dv,

65, Epg, Lord Mounteagle v, Countess of Worcester, 73 Pnp Rep. Ta5 (KR
1555); Fines v. Spcocer, 73 Eng. RBep. 692 (K.B. 1571},

b6, E. Brooir, L GrauMoe ARRIGGEMENT, Actlon sor I case 113 (1573);
{saack v. Clerk, ¥2 Eng. Rep, 941 (16143 1 BLACKSTONEG *152.

7. O FirooT, HBTORY AKD S0WRCTS 0F teeE Copimon Law 32-34 0040,
Fifont miggests 1hat plamtiffs alleged a finding in order ™o svoid sllesations of vie-
lepce” by the defendant, 0 st 33-34.  Dui if plaintiffs wanted o avoid making
“allegationa of vicleocs,” they could simply have alleged that the goods “came joto
the defendant’s hands” without ssying how, the form of pleading thai trover replaced.

68. Ep, Creighton v, Xorlin, 225 So. 2d 288 {1.a. App. 1969%; United States
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This distinction was not at issue in the middie ages, since there were no
statutes of limitations in personal actions before 1623.%* However, in
some sitnations medieval lawyers drew distinctions for purposes that are
unimportant today.

A, Fenue

A question of great importance in the middle ages was the place
where the cause of action arose. Today an actiop can usually be
brought where one of the parties resides,™ but in medieval law, since
the jury was supposed to speak of its own knowledge, it bad to be
drawn from the neighberhood where the claim arvose.™ In an action
against a surgeon who promised to cure the plaintiff and treated him
negfigently, did the claims atise from the defendant’s promise or from
his negligence? In 1388 e plaintiff brought assumpsit against a doctor
whose promise to cure was made in Londoh, but whose negligent treat-
ment occurted in Middlesex, The writ was challenged by the defendant
because the action was bronght in Londoa although the tort allegedly
vccurred in Middlesex. The plaintifi argued that venue in London was
proper becatse “the covenant took place™ there, and the court agreed.”
Similatly, an action on the Statute of Labourers could be brought in the
county where the defendent had been retained even though the de-
pariure from service had occurred in another country, for “this writ is
taken on the covemant,”™ The courts, however, showed some flexi-
bility in classHying actions in order to avoid the technical requirements
of venme., For example, in 1625 when a plaintiff won a verdict on ‘a
complaint alleging he had lent the defendant a home in London which
the latter had converted in Exeter. the defendant contended that “the
trial cught to have been at London, where the beginning of the con-
tract was.” But the court held that “the trial is good de vicineto de
Foxon, because the tort is supposed to be done there ™™

Nevertheless, the contractual natere of the action was more com-
monly stressed.  When a defendant denied that he had undertaken to

Fidelity & Croar. Co. v. Truck & Concrsts Banip. Co, 21 Ohis St 2d 244, 257 N.E.d
80 (1970). :

6%, Fee An Act for Limitatiops of Damages, 21 Jac. L, o 16, % 3 (1623%),

L2 ULSCO§ 0391 (1964): [ie. Rev. STAT, ch. 110, § 5 (1969); of. Bick v.
Haidlc, 4E0 F2d 818 (Mont. 1971, .

M. I. FomrTtescon, DB LAUDieUs Lecum ANGIe 42, 56 {5, Chrirmes ed. 19427
Y.B. 17 & LB Edw. 3 (R.8.3 R22 {13437,

72, Skyme v Buiolf, 11 Rich. 2 {Ames) 223 (13B8). In W.B. Hil. 48 Bdw. 3,
i. 6I:E pho 1L {1374) ihe wiit wax dismissed for failure 1o staie where the assumpall was
wmuoe. -

Y Y.B. Mich. 41 Edw. 3, I, 20, M4 (13675 See gize Y.B. Hil. 41 Blw, 3,
£ 49, pl. 2 (1367

74. Whyte ¥, Rysden, 79 Eug. Rep. 623 (1625).



1971] ENFORCEMENT OF INFORMAL CONTRACTS 1153

cure the plantiff’s homse in London, the plaintiff argued that because
the action sounded in tort, the defendant’s plea was irrelevant: “He
has kilied my horse by his negligence, and that is the effect of my com-
plaint, which he ought io traverse, and not the assumpsit” But the
court disagreed; without the assampsit the plaintiff would have no ac-
tion, even if the defendant had been negligent.™

B, Infancy

In medern law, both civil and common, contract and tort are dis-
tinguished as fo claims apainst persons under age; an infani or minor
may be liable for a tort, though not for brsach of contract.”™ The
problem of liability of minors during the middle apes was analyzed in
terms of contract rather than tort under the Statute of Labourers. For
example, in 1407 the defendant’s counsel produced his client “to show
the court the tenderness of her age,” arguing that she was only ten
years 01d and therefore could not make a covenant.  Justice Hankford
was unmoved by the plea sinee the statute merely referted to “able
bodied"™ persons, but the other judges agreed that the defendant was
“not able to make a covenant” and dismissod the action. ™

O Apency

Contract and tort are also distinguished with respect to the liability
of an agent, An agent is not usually liable on 2 contract he executes
ot behalf of his prineipal, but an employee must answer for his torts
ever though committed in the service of his employer.™ Was breach
of warranty a contract or a tort for purpuses of this distinction? In the
only reported medicval case that raises the pioblem, a majority of the
court seems to have reparded ‘the action as contractual. When the
defendant pleaded that he had sold the goods as the servant of another,
Chief Justice Brian thought this was a defense, “for it is the sale of
the master, not of the servant.™®  Justice Choke agreed:

75. Y.B. Hil. 19 Hen. 6, £. 49, pl. S (1441).

76 O Crv. art. 1310 (6% ed. Petim Codes Dalloz 1969-70): Wisconsn Loan &
Fin. Corp. v. GGoodnongh. 2H Wis, 101, 228 N.W. 464 (1930},

1. Aclually the wonds poléns in corpore appear only in the compulsory-sprvice
provisien of the ordinance of 134%,  Sratare of Tabourers, 23 Bdw, 3, & 1 [1349),

8. T.B. Pasch. 2 Hen. 4, £ 18, pL 7 [1401). Sce ofso Y. B. Pasch. 10 Edw. 3,
L 27 (1335}, According to Fitzherhert, a chill of twelve would be bound by his
covemant W oseree. FNLR, skpre note 12, at #1680 of. Y.B. Mick. 7 Hen, 4, £ 5,
pl. 20 (1405); Edrich v. Quylter, 12 Rich, * {Ames} 10E [13685), The action of cove-
nant itself lay against apprentices whoe were under 21, 1 BLaCksTONE *466; of. Y.B.
Pasch, 9 Hen, 6, £ 7, pl. 18 (14317,

7% RISTATEMENT (SpconD) oF Acency §8 320, 343 (1958), The sgme distne-
ticn is manle in the civil law. de Ladzer v. Hamman, [1942] Recenlf Analytigue [TLA,
Juz.| 126 «Cass, eiv.} (Fiance),

0. Y.B. Trin, |1 Edw. 4, ¢, 6, pl. 19 L L472).
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For this sale I will not bave 2n sction against the servant. If a man
takes it upon himself to cure me of a certain malady . . . and then
commands his servani 1o apply the medicine to me . . . whersby T
am made worse, I will not have an actiom apainst the sexrvant but
against he master. And so if one undertakes to shoe my horse and
tells his servant who puts a nail in his foot, the action lies against
the magter 5L

D Procesy

More stringent enforcement procedures are sometimes applied in
tort than in contract actions in modern law. For example, an Hlinots
statute provides that “no execution shall issue against the body of the
defendant except when the judgment shall bave been obtained for a
tort committed by such defendant, . . ”** Imprisonment of a de-
fendant under this statute has been upheld notwithstanding a constito-
ticnal prohibition against imprisonment for debt, which was held to
apply only to actions on contract,™

A similar distinction appeared in medieval law, both as to the
procedure for compelling the defendant to appear and for executing
any judgment against him. In a writ to trespass against the king's
peace, a defendant who failed to appear could be arrested or out-
lawed.®*  Adfter judgment against him the defendant would be impris-
oned until he had paid the darnages assessed and a fine to the king. *
In sctions of debt, on the other hand, Lhe defendant was not subject 1o
outlawty or imprsonment. Thus in 1321, during the Eonden Eyre,
when it was reported that someone had died in prison, the justices asked
for what cause he had been imprisoned “since no one ought by right
of law to be imprisoned for a debt,™  The sheriff justified the imprison-
ment by saying that the deceased had been “convicted of a trespass
against the peace.™?® The strongency of the process employed in tres-
pass was sometimes advanced as an argument against using the action
in sitnations that did not involve a breach of the peace. Thusz Chicf
Justice Bereford refused to allow the uwse of trespass for & breach of
covenant infer afia because in trespass the defendant would be impris-
oned."?  Aleag these lines a statute of 1344 provided that no one should

81, Fd. Ser miso 1| BLACESTONE %431,

1. Iy Rov STaT.ch. 77, & 5 (1969),

£3.  Petition of Blackldge. 359 111, 482, 195 N.E. 3 (1435),

B4, | Brurrow 12320 (F, Michol ed, 1865); Bracrow's Note Book pl. 1232
{Maitland ed. 1887).

85. K.g., Aoon., $2 Sel. Soc. 67, No. 43 (KR, 1349).

%4, 1 Evme oF Lowpow, Be Sel. Soc. 9154 [L321), See ofvo | BlTTON 132
(T. Michols ed, 1865).

#1. Anon., 35 5el Soc 14, No. 3% {1313}, Ser glso Saxlingham 7. Attewooda,
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be outlawed for a trespass thai was not “against the peace.”™* In 1368,
in the first recorded seit against an innkeeper, the plaintiff requested
a writ for the arrest of the defendants, Chiek Justice Knyvet denied
the request without referring to the statute on the ground that aithough
the defendants “are charged by the Taw, there i3 no kind of fault in
them, and it would oot be reasonable to put them in prison.”®

However, in many of the new furms of action used to enforce con-
tracts, the defendant was subject to imprisonment. The Statute of La-
bourers provided for the offending servant’s imprisonment.™  Writs of
ejectment alleged that the defendant had acted “with force and arms”
and “against the peace,” and as a result defendants were subject to im-
priscnment in that action,"®  Tven in assumpsit, defendants were amrested
in some cases.?”

1n the later middle ages the whole distinction berwecn contract and
tort with respect to provess began to break down. 1In 1350 a statute
anthorized arrest and ontlawey in the contractual action of debt.®® As
a result plaintiffs sometimes used debt as a means to collect damages
awarded in tort actions such as waste.®* Thus a defendant who had
committed a tort was sned m a contractual form of action se that he
could be imprisoned. The distinction hetween trespass against the
king's peace and trespass on the case disappeared in 1503 when a stat-
ute provided “that lyke processe be hade hereafter in accions uppon the
cas . . . as is i accions of trespas or deit.”®® The stated ground for
the change was to avoid the “grette delayes in accions of the case”™ by
which “meny persones have ben putt frome ther remedye.®®® This
probably refers 1o the avenues of escape afforded to defendants by me-
dieval procedure. For example, medieval law did not ordinarily pro-
vide for a defaoll judgment against a defendant whe failed to appear;”
therefore, courts had to resort o arrest in order to compel the defend-

34 Bel. Soc. 141, 547 (131213}, Another Jifficulty was the cortra pacem reply lan-
ruags of the writ, 3ec cases cited note @ supra.

By, Statote, [B Edw 3, stal 2, o 8§ (13440,

82 Y.B. Paxch. 43 Bdw, 3, £ 11, plL 13 {136E}.

40, Statuee of Labourers, 23 Edw, 3, § 2 [1349). Sea agiro Rasrrll £ 168w,

21, F.MN.B. *¥210H; A. KmaLry, A Source Bock ov EWulisy Law 112 (1957).

91 A XIeowky, suprg note 91, at 127, 19263,

93, Stamnte, 25 Bdw. 3, slat 5 e 17 (1350). Imprisonment in actions of ae-
eount and for debis acknowiedaed wnder the Swilule of Merchants goes back o the 13k
ceriury.  Statute of Westminstee IT, 13 Edw. 1, & 11 (285); Stetute of Marlboroush,
52 Hoo, 3, oo 23 (1267): Slatuie of Mi:rchant!, 13 Edw. 1 (12853,

4. YA Hil 4% Bdw, 3 £ 2, pl. 2 {1369), &ve generelly 3 BLACESTONE * 160,

435, Statute, 19 Hen, 7, . § (1503,

96, I

: 7. T. PLUCEN®ETL, A ConcsE HisTopy oF THE CoMMoN Luw 385 (5ih ol
1536,
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ant’s appearance. After judgment, although a writ would issue for
collechion of the damages from the defendan{’s goods, medieval law
did not provide an effective remedy if the defendant had fraudulently
conveyed them away. Thus imprisonment of the defendant was some-
times the only cflective way to satisfy a judgment,*

In modern limes the distinction between the process available m
turt ind contract has also tended to disappear, but for a different rea-
son, Now that effective means are available for obtsining and en-
forcing judgments, it seems inappropriate to imprison a defendant in
any civil case whether tort or contract. Thus the above-mentioned Ili-
nods statute has more recently been construed not to aliow imprison-
ment even of a tori{casor if he is unable to pay: “[Tlhe impriscnment
of the judgiment debtor depends upon the extent of his resources rather
than the degree of his fauli.™™

E.  Consideration

In modemn times an action is sometimes characterized as sounding
in tort in order to avold the difficulties posed by the rule that a contract
is unerforgeabie without consideration®® According to the traditional
view of legal historians, the carly sctivns of assumpsit “sounded in
tort,” and therefore consideration “never played any part in the declara-
tion.”** T have argued elsewhete that this is not true although the
word consideration does not appear prior to the 16th century. Never-
theless, usually in actions of assumpsit, and always in actions for breach
of warranty, the writ alleged that the defendant had or was to receive
something for his promise,'** Writs were sometimes challenged be-
cause they did not aflege what we would cali the consideration with
sulficient patticularity.*®"  Although these chaflenges did not succeed,
we cannot Infer from this that consideration was unnscessary; rather it
seems Lo have been presumed. Bven in those writs in which consider-
ation was never alleged, it scems probable that & burgain with TECIpro-
cal obligations, rather than a gratuitous promise, was involved. Thus
In ejectment, nithough the writ says nothing ubout rent, the tvpical

$. Y.B Hil. 43 Edw. 3, £. 2, pl. 5 (1368) (per Thorpe, CJ.3: of. Stamse of
Fraudoleny Conveyaaces, 13 Kliz. 1, ¢ 5 (1570},

% Lawyers Title of Phoenix v, Getber, 44 I 2d 145, 149, 294 M.E2d 461,
4584 (1969].

100, Sra, ez, Carr v, Maine Cent. RER_, 7B MH. 302, 102 A, 532 {1%17}.

i1, T, AmMES, suprg note 3, at 130, See alio O HbuLMEs, strpre nobe 3, ar 196
C. Fivoor, sepra not 67, at 307,

162, McoCiovern, Conrracy it Medisval Englend: The Necersiey for Quid pro Quo
wiel & Sum Cengin, 13 AM. L Lecar Hiee [73, 193] (12607,

103, Y.B. Hil. 3 Hen. 6. f. 16, pl. 33 (14257 ¥.B. Tdn, 11 Hen a, f. 55, pl. 24
(1433) of. Y.B, Mich. ¥ Hen. 6, £ 1, pl. 3 (1428,
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lessee way paying renl; indeed, failure to pay rent was someiimes
raised as a defense by the lessor.®”! Similarly, writs under the Statate
of Labourers are silent as to wages, but failure to pay wapges was often
alleged by the delendant as an excuse for his departure.® Nor can we
infer from the failure to allege consideration in the writ against inn-
keepers that the guest was staying in the inn without paying''®—in

fact, an innkeeper was permitted to retain the ppest's belongings nntil

he was paid for the room.'™

The alleged delictual character of assumpsit has been given credit
for liberating the law of debt from a supposed requirement that the
promisor recsive a benefit in order for the promise to be enforceable.
According to Ames, “the gisl of the action [in assumpsit] being the
deceit . . . it was obviously nomaterial whether the promisor or a third
person got the benefit of what the plaintiff gave up,™'® However, a
benefit to the promisor was not necessury in the action of debt it-
self.'® Therefore it is difficult to identify any difference between debe
and assurnpsit in this respect. Maore recently, in a curious turnabout,
the “trespassory™ origin of assumpsit has been dlarmed for the modemn
tule precluding past consideration.!'* This theory iz equally un-
tenable.  The idea that 2 promise to pay for scrvice renderad in the past
is actually a gift, subject to the requirements for an elfective gift, is also
found in the action of deb,”"® and in French law."* Indeed, the
courts were more liberal in accepting past comsideration in assumpsit
than they had been in debt.™* It is difficull, therefore, to attribute
current rules of consideration to anything in the history of assumpsit.

F. Damages

In tort actions the chjective is to restore the plaintiff to the status
guo; in contract the goal is to put the plaintiff in the position he would
have been in had the coniract been performed. Thas in contract a
plaintiff is entitled to recover his anticipated profits, even if they ex-
ceed any out-of-pocket loss be hag incurred.  Williston states that “in

104, Ep., Y.B Mich. 38 Edw. 3, [ 33 {1364,

105, A. FUrzHERSERT, suprg note 26, al Leborers 25, 30 Y.R. Mich. 28 Hdw. i
f 21, pl. 18 {1354]; Ancr., 13 Bich % (Ames) 31 (1389,

106, Compare the 1345 action in Losdon apsinst an inmkeeper which dees recite
tf-:;;:; the plaintiil wus 1o pay 1%d. a week for his room. A, KIRALFY, supwr note 20, ut
2

107. Eg., Y.B Hil. 22 Edw, 4, £, 49, pl. 15 {1483} {per Brian, C.1.).

108, J. AMES, sapra note 3, al 142, See also O HOLMES, skpeg note 3, al 785,

108 MeGovern, supre oow 102, at 181-53.

110, 5 Rustnr, sigre note 4, gt 112-13,

ii1l. X.B. Pusch. 2% Hiw, 3, f. 25 (1356,

112, A. von Meseem, Tie Ciovn. Taow SYSTEM 656-58 (19571,

1. MoGovern, sepre note 102, at 19697,
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the early law of assumpsit . . . the damages were based on the consid-
eration given rather than on the value of the defendant’s perfermance.
Suck a rule was natural when assumpsit was regarded as m the nalure
of g tort Jor deceit,™'* Such a rule would have been “natural” if as-
sumpsit was regarded s a tort, but there is no evidence that such a rule
ever prevaded. To the contrary, buyers sumg sellers for breach of
wartanty or for failure to deliver he property seld claimed damages
far in excess of the price they had paid*™ Further, the theory of
giving the plaintil his lost profits was cleatly articulated m some bills
of assumpsit, In which the plaintiff complzined that he lost inter off
“the great gain and profit which bhe by reason of the bargain and sale
aforesaid should have had and enjoyed if [the defendant] had kept and
[ulfillad his aforesaid undertaking and promise.”™®

The damages recoverable in tort and contract actions also differ
in certain other ways, Punitive damages may be awarded for a tort,
but not ordinarily for a breach of contract.’™  And in both civil and
common law, consequential damages arising from a breach of contract
caniot be recovered unless they were foresesable at the time of the
contract; this limitation iz mapplicable to damapes arising from a
tort.}'®

Smoilar distinctions are reflecied in an action of assumpsit brought
in 1505, A majority of the court held that the action did not Le be-
cause the plaintill could have sued in debt. Chief Justice Frowicke,
however, thought that becausc the defendant had “deceived” the plain-
tiff he should be subject to suilt in assumpsit:

[Although Debt lies for the grain, still beeasse [the plaintidf] has
been deceived that is o greater wromg {forf} than the detention of
the grain or the non-payment and for this |the defendant] cannot be
punished in any action other than this onc . . .. If I am bound
on condition of paying a lesser sum aod I Jefiver the lesser sum to
my servant o pay it and he does not pay, in this case Debt lies or Ac-

114, 11 8 WuLstow, A TeRanse o THE Law oF CoONTRACTS § 133E, at 20102
(3d ed. 1968). See qlse I AMrs, supra note 3, al 14445, For & differomt view, fee
Washington, Dapeager in Coaract ot Comren Law, 47 L. Ry, 345, 171-T3 (1931};
cf. 5. M son, supra note 4, at 255,

115, Ganok v, Heylesbery, 11 Rick. 2 (Amcs) 4. 6 (L387); A, KIBALFY, supra
nole X1, at 227-18,

[hG, RASTCLL, spee note 39, at £ 7, pl. 9. See also o at £. 6, ol B,

7. C MoCormics, Aavosong 09 THE Law oF Damaoss § 81 (1935]: Car.
Crv. Conk § 3204 (West 1570); of. INSTNUTES 4.6.37, However, a bad-faith refusal 1o
perform & conlract iay Be brandsd 2 “tort” im order to Jusify the imposition of puni-
tive damapes.  See, 4., Flelcher v, Western Nafl Life Tus. Co., 10 Cal App, 3 33,
B Cal. Hptr. 78 §1970).

HE 3 A Conrrm, CoMTRACTS § 101% (1964 ed.); Car. v, Cook § 3333 { West
190); C. Crv. arl 1150 (62e ed, Detits Codes Dalloe 196870} ; Bexillon w. Lavanlx,
[1827) Recuel] Pérgdique el Critigue [DUE.] 1. 105 {(Cass. 1&g, 1926),
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couat for the non-payment.  But becanse by the noa-payment I have
forfeited my bond, for #his T have suffered a greater wromg (tord)
and for this T will have an setion on the case.1!?

Despitc his reference to “punishing” the defendant, apparently Fro-
wicke had consequential damages in mind; they are at issue In 1he hy-
pothetical case he gives. Why could such damages not be recovered in
debt? TIn modem law, conseguential damages arsing from failure to
pay & deht to a third person (Frowicke’s hypothelical case) are recov-
erable in an action sounding In contract.'™ We know oothing about
the basis on which damages were computed in actions of debt, but ofien
very substantial damapges were awarded in addition to lhe principal
sun.**t Yn the writ of debt the sheriff was told to “command” the de-
fendunt to pay the debt, “and untess he did s0,” the shoriff was to sum-
mon him to appear in cowrt.’*® From this language Professor Milsom
Tas inferred that “since performance was primarily commanded, the
defendant could avoid damages or other consequences by tendering
performance.™**  But in fact a defendant could aveid paving damages
in debt only by proving be had wndered performance when it way due,
or that he had “always been ready” to perform.® Thercfore it s
hard to undemstand Frowicke's implication that appropriate damages
could not be recovered in an action of debt. Perhaps the notion that
consequential damages could not be tecoverad in debt was mercly an
excuse for plaintiffs to avoid the wager-of-law defense that was avail-
able to a suit in debt.'*®  This idea—that consequential damages could
be recovered only in assumpsit—was to play an impertant part in the
replacement of debt by assumpsit in the 16th century.**¢

Since evidence of ihe basis upon which damages were assessed in
the middle ages is almost nen-existent, conclusions can only be tentative.
However, Williston's assumption that tort principles govemed the meas-
urement of damages in assurapsit is highfy gustionable.

. Lighility Without Fault

Another distinctive feature of the law of contract in modern Hmes
ts that faalt is nsually irrelevant to the Jiabilily of the promisor. Holmes
observed that “when a man covenants that it shall rain tomorrow,” he

120, 11 & WILLISTON, A IRGATISE 0¥ TOEF Law OF CONTHACrs § 1410, ol 606
(3d ed. 1968); C McCnrmMIcK, seprz oot 117, at 3 139,

121, Eg, Wolf v. Mepgs, T Bz, Rep, 720 (LB 1597),

TIZ, Rr@sTRUM MWTEM Brevion £ 139 (15957,

123, & Mosow, mprg noce 4, al 218

124, Y.H. 11 &12 Bdw. 3 (B.5.3 640 [1338); Rasvcin. £ 158; 3 PLACKSTONE * 304,

125, f. MeGovern, supra pote 102, at 187, i1t

126, See foxt following note 236 imfra.
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must pay damages “d the promised event does not come to pass,”
because “the consequences of a binding promise at common law are not
affected by the degree of power which the promisor possesses over the
promised event. 137

Holmes' statement would not hold true for the early action of as-
sumpsit. The defendant was always alleged to have acwed negligently
it attempting the promizsed cure. “If a smith undertakes to guarantes
fthe cure of] my horse, and ¥ by his negligence or neglect to. cure
within a reasonable time the horse is impatred, it is reasonable that he
be [held] guilty. But if he does as much as he can, and applics him-
self diligently to the cure, it is not reasomable to hold him puilty even
though [the horse] is not cured, 142

In actions for breach of warranty an element of fault is found in
the standard assertion in the writ that the defendant knew the goods
were defeclive when Die sold them.”®™ However, there is reason to be-
licve that this allegation was a fiction, and the seller was liable whether
or nat he knew of the defect. Defendants never deniad ihe allegation
of kmowledge in the writ; the regular plea in such cases was to deny
making the warranty.'®® 1In 1507 Chief Justice Frowicke implied that
the sclier's knowledge was irrelevant if he had warranted the soundness
of the goods.’™ However, the medieval courts refused to impose ab-
solute Tiability for warranties of future performance in the sale of goods.
Agcording to Chief Yustice Brian, i a seller “warrants that sceds will
grow, such a warranty is void, for it is not in him to warrant that but in
God.”!*  So also “if [ sell a horse, and warrant that ke will go 20
leagues in a day, i he does mot do this [the buyer] will not have an
action of deceit, for a wattanty ought to be of something which is at

127, o) Homees, suprg note 3, al 299,

128, Y.B, Hil- 48 Edw. 3, F. 6, pl. 11 (1374} {pet Cavendizh, C.L).

128, Ceeasionally 2 Yewbook repont of a hreach-pi-warranly cuse CoRtaing no
reference o seignfer. Fp, Y.BE. 14 Hen, 6, £, 22, pl. &4 {1438). However, in such
casca the full writ probably did allege it. Tn post-medieval aclons sn express allemation
of scfenter was often omitted, but conld e inferred from the peneral statement that
the defendunt mold “frandulently.” See Teakins v. Clizard, $3 Enz, Bep, 1082, 1090
IE.B. 1663 ).

138, Milson, Sale of Goods in the Fifteonth Cenpare, 77 LO. RIv. 257, 27950
(I961). It is doubtful that a medievad coprt wounld have accepted a plea whichi it in
g the defendant’s stale of mind. At Chisf Justice Mrjan said in another conteat, it
is common learning that the intent of a man wil oot be lried, for the dewil has no
krowledge of o mans intent™ V.B. Pasch. 17 Fdw. 4, £ 2, pl. 2 (1478). Or, 35
Dracton more pionsly expresesd i, “God alone BXamings 4 muan's heart” 2 H. BRacTON,
I3 LEGUS ¥T CoNSURTUDINTEUS ANGLINE 130, 153 (. Woodbine ed., 5. Thome
Trunal. 1368} [hereinafter cited as BRACTON|. Filsowhere Bracton makes knowledse a
relevant factor for varows purposes, byt grncrally in such imstances he i following Ro-
man Xl rather than stating acluai English law, 2o at 43, 136, 185,

131, Mote, 72 Eng. Rep, 254, pL 16 (1507).

132. Y.B. Trin. 11 Bdw, 4, L g, pl. 10 (1472),
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the time of the warranty for {the seller] cannot warrant a thing which
Iy 1o come, ™ &

Perhaps this limitation can be ascribed to a view that the action
sounded in tort.  Sometimes the newer writs derived from (respass
were contrasted with the older “contractual” forms of action. Thus
Justice Paston sald that “when someone I8 retzined by me o buy a
manar, if he does his duty to cause me to have the manor, although he
cannot get it for me, [ will not have an action [of assumpsit) against
him.”  An agreement whereby the defendant “gnaranteed to buy a
manor for fthe plaintiff] is cleatly a covenant, and he ought to have
an action of covenant for that.”** However, the sugpested distinetion
between contract and tort was not consistently mainiained. Tven in the
older contractual activns, the courts were reluctant to mipose liability
without fault. For example, in 1482 an action of debt was brought cn
a bond condidoned on compliance with an arbitration award. The
defendant pleaded he had tendered the money payable under the award
and had been refused. At first Chief Justice Brian thought this was
no defense, “If a man is bound to me on condition that the Pope will
be here at Westminster tumorrow, in this case if (he Pope dues not
come, although there is no fanlt in the defendant, siill he has forfeited
his bond.” But Justice Choke disageeed, “for if there is no fault in
[the defendant] it is not reasenable that he be charged,” and ultimately
even the plaintilf's counsel acknowledged that the plea was valid. **

A similar reluctance to impose liability without fault appeats in an
action of covenant brought against a lessee who had agreed 1o leave
the premises in as good a condition as he found them. '™ The defend-
ant pleaded that the damage of which the plaintiff complained was
caused by a storm. The plaintiff contended that this was frrelevant
under the terms of the lease, but the defendant insisted that he was
respondible only for damage caused by his fault. The discussion that
follows is inconclusive, but it is noteworthy that Justice Finchdean re-
marked that “if a man is bound by his deed to do a thing which is im-
possible to be done (althongh it is his foliy) still the deed is void.™#7
Bracton states that lessees or bailees of personal property are responsible
only il goods are lost by their carelessness.’  Most of the revorded

133, It (per Choke, 1.},

134, Y.@. Ton. 11 Hen. 6, £ 56, pi. 26 (1433). Fee airo Y.B. Hil. || Hen. b,
£. 1B, pl. 10 (1433 ) (per Babington, C.J. )

135, VB, Mich. 22 Bdw. 4, £ 25, pl. 6 (14823, Bur of Y.B. Pasch. 33 Hen &,
I. 16, pl. 7 {1455).

[36. Y.B. Hil. 40 Edw. 3, £ 3, pl. 11 {1388).

137, td atf. 6. See gloe Lotarvch v. Atie Doong, 11 Rich. 2 {Ames}t 211 (1388);
Y.B, Pasch. 8 Bdw. 4, §. 2, pl. 1 (14683,

138, 2 BracToW 184, 284. (In order (o have Bracton's text conform, to the solres
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medicval cases support this view; a defendant sued in detinue or ac-
count could plead that the ovds or money entnested to him had been
taken by thieves or robbers.'™  In the later middle ages there is some
authority to the contrary, based on the theory that the bailee should he
liable hecause he, in tyn, had an action against the person who took
the poods.**"  This rationale did not inpose absolute liability on bailecs
in all cases; where @ remedy over was impossible they were not liable.'"
Similarly, in actions of wasle a distinction was Jrawn between damage
from natural calumities, for which the defendant was not responsible,
and damage from acts by third patties, for which the defendant was
liable because he could sge the wrongdeoer.142

In Reman law, although a bailee or lessee was not ordinarily liable
without fault, he was absclutely liable if by the terms of the contract
he had assumed the misk of loss'"  Curiously, this notion does not
appear in English law until alenost the end of the middle ages. In 1388
when a defendant pleaded robbery in an action of account, the plaintiff
replied that the defendant had received the money to carry “st his
peril,” but he later waived this plea and instead alleged negligence by
the defendant’**  Perhaps he fearcd that the court would not accept
the theory of absolute liability based on assumption of risk. In the
following century, references to liability being dependent upon the
terms of the bailment recur.’™® In the 16th century, St. Germain states
that although a bailes is normally Liable only if ar fault, it he “make a
promise at the time of delivery, to redeliver [the goods] sufe at his
peril, then he shall be charged with all chances that may fall *'*  This
idea came to fruition in Sewthcote v. Benne*? in which it was held that
theft of the goods was no defense for the bailze

because (he plaintff delivered the goods to be safe kept, and the Jde-

.

ht i following or, indoed, {0 make sense at all, sote emendation is required, such ax
Profesior Thurne's translation suggests.} Ser afso | BRITTON 156-57 (F. Nichols ed.
1BGIY.

B35, Bowdon 5. Pelleter, 41 Sl Suc. 136 (ELB. 1315); 29 Liher Amsissaram T 163,
L 28 (13431 A FITZMERNDRT, Mpre nole 26, at Aceoinpt 1113 of YH. Mich I
Hen. £, £, 21, pl. 62 {1431,

140, $er Y.B. Hil. 33 Hoo 6, £ 1, pl. 3 (1455); Y.B. Trn. § Hen, LI 4.pl 16
(14RR} (por Rele),

t4¢l. For example, the baiter could plead that Roods were taken By the king's ene-
miecs whe were noc subfect 0 suit. Y. B Hil, 33 Hen. 6, f 1, pl 3 (1455).

142, Cempare Y.B. Pasch, 20 Edw. 3, . 33 (1333 withk ¥.B. Mich. 44 Pdw. 3.
I 44, pl 52 (13103, See abm E. Comn, Seeonp INSTIAITES M3 4tk ed 16713,

143, ThorsT 2.14.705; 19.2.15.5; [6.3.1.35,

144, Veel v. Wypmyme, 11 Rich. Z (Ames) 143, 164 (1388),
”4;;;, Y.B. Mich. 2 Edw. 4, £ 40, pl. 22 {1469): Y.B. Trin. 7 Hen, T, L. 4, pl. 16

146. Doorom aND STURENT. sapeg note 43, at 220,

147, Southeots's Cose, 76 Eng. Rep. 1061 (K.B. 16013,
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fendant had took o upon him by the acceptance upon such delivery,
and therefore he ought to keep them at his peril . . . 148

The inference of an assumption of the risk of luss withont fauk
from. the general agreement of the ballee to keep the goods safely was
¢riticized about a century later by Lord Holt.  As he put it in Coggs v.
Berndrd,'"" “there 35 no reason of justice In such a case of a general
bailment . . . to charge [the bailee] without some defavlt in him,™ "
However, if a bailee does agree to assume all risks, it seems proper to
hold him responsible for losses repardless of fault. It is surprising,
therefore, that this idea was not more widely expressed in the middle
ages.

Apparenily the notion of responsibility without fanlt on the basis
of a contractusl undertaking was generally foreign to medieval ways of
thought—witness the statement that a man cannot warrant that seeds
will grow.'*!  Perhaps this is related to the idea (found alse in modern
law) that gambling contracts should not be enforced.?®® The differ-
ence between a warranty that seeds will grow and a bet that they will
iz cne of economic perspective. In some cases, insurance for example,
the social vtility of the “wager” justifies its enforcement. Recognition
of the utility of certain types of wagers requires a depree of sconomic
sophistication that was slow in coming to the commen law courts,
Thus for 4 long time the common law provided no adequate remedy
for enforcement of insurance contracts,'®

Recagnition of the validily of contracts to assume risks gradually
developed.  An example of this development appears in an aciion in
1396 on a warranty that sheep sold would be “sound for the space of a
year.” The defendant relied on the old argument “that the action did
not lye, because the warranty fs impossible to be performed by the
party, bocause it is onely the act of God to make them sound for a
year.” DBut now the court ruled against him, “for it is not impossible,
1 more then if T warrant that such a ship shall tetum safe to Brupes,
and it 15 the usnal course berween merchanis to warrant the safe return
of their ships.™"  Southeote v. Bennet % Jecided a fow years later,
is part of the same trend, So also are the post-medieval cases bolding

148, 7d, at 1062.

14%. 92 Bng. Rep, 107 (ELB. 1703},

150, Id &t 110.

151, Ree mote 132 muprg and accompanying test.

152, RICSTATEMENT OT CONTRACTS % 520 (15327 C Oy, ark 1965 (69 efd.
Petits Codes Dalloz 1969-70%  {Franes),

153, Jmsuraace Co. v. Dranhem, 7% US, {11 Wally 1, 31 (18701,

154.  King v. Hraioe, 74 Fnp. Rep, 820 (KB, 1596).

135, Southcote’s Case, 76 Eng. Rep. 106 (E.B. 1480F%),
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that lessees were hound by a covenant to repair even though the damage
resulied from a natural catastroplhe.'™

The contrast between the medieval and modern viewpoints is also
illustrated by the history of the hability of persons engaged i a com-
mon calling. In 1703 Jusiice Holt states that whereas an crdinary
bailee is bound “omnly to do the best he can,” in the case of “onc that
exercises & public employment,” such as a common carrier, “the law
charpes this person thus intrustzd to carry goods, against all events but
acts of (od and of coemies of the King. For though the force be
never s0 greal, as if an irresistible multitude of people should tob him,
nevertheless he is chargeable.™™  This had not been the chligation of
commaon nnkeepers in the middie ages. Although they had been Lable
for the wrongs of their servants,™™ vicarious liability for the favlt of an
cmployee is not the same as liability without any fanlt, Ag in the civil
law,** the writ against innkeepers regularly alleped that the plaintiff's
goods had been lost “through the faalt® of the defendant or his ser-
vants**  Although a mere general denial of fault by the defendant
was not a good plea, varions pleas showing special cireumstanees did
excuse the mnkeeper.'® In the first reference to common carmiers in
the 16th century, lighility was predicated on neglipence.’®® But the
idea of liability without fault took hold and Holi's diclum in Coggs v,
Bernard ultimately became the law; in 1785 Lord Mansficld held that
“a carrier is in the nature of an insurer” and i “Nable for inevitable
accident V1

The modern trend toward imposing lisbility without {ault has
not been impeded by the “trespassory” origins of assumpsit and
breach of warranty, T{ anything, fault plays a smaller role in the
common law of contract than in the civil law, For example, commion
law courts have held a physician Liable on a promise to cure a patient
even though he is not guilty of negligence.'®®  In French law, however,

JR—

156, Anen, 73 Eng. Rep, 72, No. 33a (K.B. 1533); Compton v. Allen. 32 Fnup. Rep.
612 (164%): Bullock v. Domunitt, 101 Eop, Bep, 752 (K.B. 1796},

152, Copes v. Bemund, Y2 Eng, Rep. 107, 112 (1B 1703,

1548, 42 Liber Assissarem f 264, pl. 17, B2 Sel. Soc, pl. 103 [1367). In this re-
spect commen intnkespers weie peciliar, for the idea of respondent supedor had oot
vet spread to other employers. Ses DHOTOR aND STUDEST 23435

15%  INsnTOTEE 4.5.3.

14}, REGISTRUM DOMNius BREvuw FE 104, 105 (138957,

161. See Y.B. Hil. 22 Hen 6, £ 55, pl. B (1444); Y. H. Mich. 22 Hen, fi, £, 21,
pl 38 (1443): Calye’s Case, 77 Eng, Rep. 520 (K. B 15347,

162, DocToR aMn STUseENT 2H. '

163. Porward v. Pillard, %9 Eng. Rep. 953, 956-57 (K.B. 1785). Ser alks Dovid
Crystal fne. v. Ehclich-Moewmark Trucking Co., 314 N.Y.5.2d 559 (City Ct. MUY, 1970,

164 Colvin v, Smith, 27 App. Div. O, 92 Nv.52d 704 (194%): Keating v,
Perkins, 250 App, Miv, 9, 293 NY.S, 197 (1937); McQuaid v. Michou, 5 N H, 20U,
157 A. 881 {1932). .
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althovgh a patient’s claim against a doctor is classified as contractual
ifor purposes of the statute of Jimitations),’* the patient is required to
show that the doctor was negligent.'™  Also, in modern Anglo-Ameri-
can law knowledge by the seller is irrelevant in claims for breach of
warranty, ¥ while under the Napoleonic Code if a seller is ignoraat of
the defects m the thing sold his liability is limited.’®® Thus the fact
(if it is a fact) that actions of assumpsit or for breach of warranty
originally “sounded in tort” has not allecied the development of liabil-
ity without fault in our law of contract.

I

OVERCOMING THE OBSTACLES Tor EFFECTIVE
ExToRCEMTNT OF INFORMAL CONTRACTS

Although for most purposes the courts treated the pew actions
such as assumpsit as contractuzl, accasionally claims were ragarded as
delictnal in order to avoid the Bmitations of the older contractual forms
of action such as covenant and debt.

A, Necessity for o Deed

The crucial question raised by the new writs when they first ap-
peared was whether or not plaintiffs by using them could avoid the
requircrnent of a specialty or deed (a writing under seal). This yues-
tion created no difficulty as to writs on the Statte of Labourers, be-
cause the statute itself was thought 1o have abolished the necd for a
deed: “If my servant departs out of my service, at commeon law I will
have no actior. The reason was because the contract between my
servant and me sounds in the manner of a covenant on which no action
was given af common law without a specialty, and for this mischief was
the stafute ordained and an action given for that.,"™®  Although there
is nothing 1 the preambie of the ordinance of 1349 to indicate the
draftsmen had this particelar “mischief” in mnind,'*™ actions om the siat-

ute based on oral agreements were allowed from the beginning without
debate. '™

In the other forms of action, however, objections were frequently

165, Soc. “Le ton medics!™ v, Sirod, (19631 It Tor. L 57 (Cass, v, Ire) {note
Esmein ).

6. Hourdy v, Cerez, [1953] Do Somm, 75 (Par); Doctenr X v, Detrez, [18491
T, Tur, 423 {Cams. civl).

18T, Williamyon v, Allfeon, 1102 Eng. Bep. 439 (1802).

IRR. O act, 1646 (65 edd. Pedits Codes Dallag 1969-70); of. Dicost 191,13 pr.

168, Y. B Mich. 1F Hen 4, £ 24, pl. 46 {140%) {por Hankford, 1),

170, Stafule of Labourera, 23 Edw. 3, ¢ 2 {1349,

171 CF Y.B. hich. 45 Edw. 3 £ 15, pl. 15 (13714,
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made to the cffect that the plaintiff was wymg to enforce 2 covenant
without g deed, In 1364, for example, a lessor when sued in ejectment
argued that the plaintiff “ought to show what he has of the lease.”
Chief Justice Thorpe overruled the objection. “He will not be forced
to show a specialty if he is pot demanding the term by way of cove-
nant."t"®  Ten years latcr, however, a similar contention was accepied
by Justice Finchdean, who said that the Iessee “can have a wit of cove-
nant against {the lcssor] if he has a deed. And if he does not, it shall
be accounted his own folly that he took an estate without a deed.™™*
Nevertheloss, the lessor in that case “voluntarily waived his challenge”
to the writ,'™ and the right to bring ejectment on an oral lease was ap-
parently never questioned again. ™

In ihe first recorded action for breach of warranty the defendant
also raised the objection that the plaintiff was suing on a covenant and
therefore “he ought not w bave this action without & deed.™™  DBut
the objection was not allowed, no reason being piven.!™ TLater it was
auggested that the allegation of knowledge by the seller made the case
distingnishable from an ordinary covenani. The buyer “cannot have
an actinn on that warranty unless he shows the deceit; for upon the
warranty by itself the action does not lie withont a specialty, because
it sounds in covenant, and therefore it is necessary that he show a de-
ceit precedent. ™

The suggestion that the delictual allegations in the writ distin-
guished the claim from one for breach of a covenant aiso appears n
early actions of assumpsit. For esample, in 1370 a defendant, when
sucd on an underlaking to cure the plaintiffs horse, objected that the
plaintiff ought to have brought covenant; the plaintiff replied that we
“eould not have [an action of covenam] without 8 deed, and this ac-
tion s taken becausc you performed your cure so negligently’ that the
horse died ™™

Why should the delictual allegations in the writ obviate the require-
ment of a deed? Under the Napoleonic Code the general requirement
of & writing for obligations over 50 francs is mapplicable to claims aris-
ing from delicts, apparently on the theory that it is impossible for the

172, Y.D. Mich, 38 Bdw. 3,1 33 {1564).

173, ¥.B. Hil. 48 Bdw, 3, £. 7, p1. 12 (1374).

174, 1

175, CF Y.B. Pasch. | Hen, 5,6, 3, pl. 3 £1413),

176, Garmok v. Heyteshery, 11 Rich. 2 {Ames) 4 (13873,

TFT. Iel ut 5.

- 178, N, Bratnam, AVKIGEMENT OF THr Law, Accions sur le cas 76 (M. Klingal-

smith transl, 19157,

178. Y.B. Micl. 43 Edw, 3, £. 33, pl. 38 (1370}, See alro Bukton v, Townscnd,
Y.B. Mich. 22 Edw. 3, £ 38 (1348}, regored in A KmaLpY, supra nofe 91, ab I8T.
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victim of a tort to exact a writing from the tortfeasor.’™  This rationale
is inapplicable to the various medieval actions such as assumpsit. With
the posaible exception of the innkecper cases,'™ the plaintiff had volun-
tarily entered into dealings with (he defendant, and therefore his failure
to obtain a deed was hiz own folly. Another rationale may explain why
a deed was not reyuired: the plaimiiff’s inability to prove the covenant
by a deed was immaterial because the defendant had committed an ac-
tionable tort whetbher or not any contract existed. The difficalty with
this explanation is that, as we have scen, for many purposcs, such as
venue, these actions were treated as actions based on a covenant.'®*
It i3 therefore hard to see how the plaintiff's inability to prove the cove-
nant by producing a deed could be regarded as itrelevant.

Perhaps the true explanation for these cases 5 that the judges
wimted to avoid the requitement of & specialty in covenant because they
thought it was a bad rule.  This is certaioty suggested by the remark
of Justice Cavendish in an action of asswmpsit m 1374; “[TThis action
of covenant of necessity is maintainable without a specialty, because
for such a small matter a man cannot always have a clerk to make a
specialty.”*®*®  Modern statutes that impose formal requirements for
making coniracts often exempt small contracts,*® but the requirement
of a deed to bring an action of covenant had no such exception.  Per-
haps this was reasonable so long as the king's court was not considered
a forum for small matters anyway,'** but as the king’s court expanded
its jurisdiction in the later middle ages, the requirement of a speciudty
in covenant became unreasonahle.

Nonetheless, the rationale usvally advanced in the 14th century
for dispensing with a desd was that the action sounded in tort.?*  This
created a problem when, at the beginning of the following century,
plaintiffs bepan fo use assumpsit against persons who could not be
churged with negligence. In 1400 8 plaintiff sued a party who had

189. . Crv, ant. 1348 {692 ed. Pedts Codes Dallor 1964-T0)., Compore the
tnedieva] English rute that if a plaintff bad been compellsd to contracl with the de-
feoadant, the Jaiter could oot wage his law. Meliovern, supnz note 1, at 36-37.

LEL See . Cav, art, 1348, T 2 {89 ed. Potits Codes Dallow 1569-70). Compars
Justice Helt's iefedence to "be nécessity™ of dealing with commeon cartiers =9 a reason
for impesing absolute liability upoa tbem. Coges v, Rernard, 92 Eng. Rep. 107, 112
(KB, 17033, Perbaps for this 1eason, Jealings with persons exercising a commen call-
ing were uot thought to “sound in covenant” Moz, 72 Eng. Rep. 20, pl. ¢ L3050,

182, See note 38 mepra and accompanying 1e4L.

1683% Y.B, Hil. 48 Edw, 3, 1. 6, pl. 11 {1374},

184, Q. Cuv, act. 1341 (69 ed, Petits Codes Dallog 1969-700; UNikoist CoM-
MERCIAL CoDE % 2200617

185, MeGovern, The Enforcement of Orel Covemgmis Prior o Asrprpsiy, BE
Nw. UL. Rev, 576, 3T8 (1970}

185, Bee text socompanying note 179 swpra,
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failed to perform an undertaking to build some houses for him. The
writ was dismissed, “becounse you have counted om-a covenant and
show nothing of ™' The same result was reached in g similar case
nine vears later.’™  In both cases the distinetion wag drawa between
negligence, for which assumpsit would lie, and nonfeasance, for which it
would not.  Negligence, for putposes of this distinction, incloded be-
ginning 1o da the job but neglecting to complete it Most hislorians
assert that this distinction was maintained throughout the 15th century
and that when, in 1506, any distinction between misfeasance and non-
feasance was clearly denied,’™ this was “in deflance of all prece-
dent.”"™  However, though the Yearbooks for the 15th century are
not ¢lear, there is much cvidence indicating that the distinction hotween
misfeasance and nonfeasance was abandoned oot long after it first ap-
peared. In 1425 assumpsit was brought against one who had falled
to build a mill for the plainbff as be had promised.’™ The delendant
did not even raise any objection on the point, but Justice Martin, sua
sponte broughl wp the old argument that “no wrong (fort) is allcged
in the writ by the doing of a thing, but only the nonfeasance of a thing,
which sounds omly in covenant.”'**  His colleagues, however, disagroed.
According to Justice Babington, “Suppase that someone makes a cove-
nant with me to cover my hall or a certain house within a certain time
and does not ¢over it within that time . . . 1 will have a good writ of
trespass on the matter shown against the one who made the covenant
with me [and recover damages] for the nonfeasance.™*®  Justice Co-
kayne agreed and the defendant joined issue on a guestion of fact.!"
A foew yeurs later Justice Paston, with the concurrence of Justice Juyn,
said that if “a carpenter takes it upon himself to build me a house,” or
“a smith makes a covenant with me to shoe my horse,” assumpsit would
lie for fatlure to perform.'*  Similarly in 1443, Justice Ayscoughe
stated that “if a surgeon makes a covemant with me for a certain sum
10 heal my head,” trespass on the case would lie “if he does not come to
me and give me his medicines.”!#¢

187, ¥Y.B. Mich. 2 Hen_ 4, 1. 3, pl. @ (2400).

J8E. Y.B. Mich, 1l Hea. 4, f. 33, pl. 60 {14047,

189, V.B. Mich. 2] Hen. 7, . 41, pl. 66 (15063

180, Salnond, The Bieory of Contracd, 3 SELEcT Pssays 1w ANOLI-AMERICAN
Lucan History 320, 327 (1909, Milsem finds “the steady trickle of writs in the
[25th centwy] plea mlls slleging noofexsances SurpTising” in view of “the clant angwer
of the Yenrbooks” Milsom, supre note 130, at 257, 277, Fee olrp A, KINALFY, suprg
mate 240, al 148, -

191, Y.E. HiL 5 Hen. &, L. 36, pl. 33 (1425),

192, K.

193, o

184, Id, mt [ 37,

195, Y.B. 14 Hen. 6, f. 18, pl. 58 (1436}

194 Y.B. Pawch, 21 Hen. 6, €. 55, pl. 12 (1443).
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On the other hond, when the attention of the courts began to
shift from such contracts to perform services to contracls to sell land,
of to procure the land for the plaintiff,’” there was greater reluctance
to give an action for mere failure to perform. Writs involving land
contracts often charged the defendant with having “deceived” the plain-
tiff. Perhaps this phraseclogy was regarded as a counterpart to the
allegations of negligence in the early actions of assumpsit,'™ or of
sclenter in actions for breach of warranty'**—a device to give a de-
lictual character te the writ in order to avoid the abjection that a spe-
claity was neeessaty,  The decsit alleged in these writs comsisied of the
defendant’s taking an action inconsistent with his promise; he had de-
ceived the pluintiff by procuring the land for somegone eise, or by con-
veying the land to another.®"  Such deceit was considered by some to
be an cssential element of the plaintiff’s case: “H I retain someone to
purchase a manor for me, although be does not do this, I will have
no action against him withowt a deed so that I can have a writ of cove-
nant . . . but if he becomes of counsel for another in this matter, be-
canze he has deceived me, I will bave an action on my case.™* 1t
was a complete defense for an alleged seller of lamd to deny that he
had enfectfed anather, for withomt that the action could not be sup-
ported, **

How can this limitation be reconciled with eatlict statements that
assuympsit would lie for mere Failure to perform something the defend-
ant had undertaken to do? Perhaps the distinetion lies in the nature of
the contract. When dealing with promises to procure or convey land,
the courts were no longer dealing with small matters for which the re-
quirsment of a specialty seemed mappropriate,  'When we consider that
even today oral contracts 10 sell land are usually unenforceabla, ® it is
not surprising that the judges of the 15th century hesitated to enforce
them.

However, this theory does not explain the distinction between a
scller who merely failed to perform his promise and one who conveyed
to someone else. This may reflect the old distinction between mis-

197, Thro carliest examples are aclions agatnst, agents whe failed to procure the
land, Y.B. Mich. 3 Hen. 4, 1. 4, pl. 12 (1401); ¥.B. Trio. 11 Hen, 6, £ 55, ph 26
(1433); A. FITOERRERT, suprg note 26, at Accion sur le cas 44,

198 Scc note 38 supeg and acoompeaving text

199. See note 42 swpra wnd accompaoying text.

200. FHowever, language abont deceil was not Always incloded.  Rastell gives ning
entries of assumpsil for failure o convey land, Five of them contain allegations of
deceit; fonr do noL  RASTELL, suprq note 39, ar £, $v-7,

201, Y.B. Hil. 11 Hen. 6, L. 18, pL. 10 {1433).

20, Y.B. Hil. 2 Hen 7. 12 pl. 15 (1487},

203, Ep, Tir, Bev, ETaT. ch, 59, § 2 {1969); Bilrgerliches Gesctrbuch [BOEB]
§ 33 (CH. Beck 1967) (Germuny ).
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feasance and nonfeasance,®® but it is hard to see bow a scller’s con-
veyance of land to another is a lort, independent of any prior promise,
in the same sense that negligence in performing services might be viewed
as a tort. The cmphasis placed on tfhe seller's conveyance to a third
person appears “capricious,”?® and so it scemed to some judges at the
time. According to Justice Ayscoughe, “[It is all one case whether the
defendant makes a feoffment to a stranger or whether he retains the
land in his band.”*™ In the same case, however, other judges argucd
assumpsit should lie when the seller had enfeeffed another, because
covenant would not provide an adequate remedy even if the plaintiff
had a decd: “Suppose that 2 man bargains to enfecff me . . . and
afterwards he enfeoffs another and then he reenters and enfeoffs me
an<d the other ousts me, an action of covenanl would Tail because he has
enfeoffed me according to his covenant, ™7

A second argument advanced in ohis ¢ase for giving relicf supgesis
why a majority of the court was willing to enforce an oral contract to
sell land even though it was not a “small matter.” I a buyer of land
defauited, he could be sued for the price in debt, even though the con-
tract was oral, becanse in debt ne speciaity was roguired. ™™ A contract
should bind both parties; it would be “mervelons ley™ to bave the boyer
bound but oot the seller®™  Under this rationale, however, a scller
who retained the land was no diffcrent from one who had conveyed it
to & stranger and an action cught to lic in cither situation.®* This
view ultimately prevailed, and by 1506 it was accepled that

[ill someone makes s covenant tr hufld a houvse for me by a certain
day and he docs nothing abowt i, I will have an action on my case for
thiz nonfeasance as well s if he had built it badly. . . . And so if
fomenne makes 3 bargain with me that I will have his land to me and
my heirs for 205 and that he will cnfeoft me, if I pay him he 20£
and he will not enfeoff me according to the covenant I will have an
actiom om ey case, ¥18

This “action on my case” would allege that the defendant had
undertaken (assumpsisses) to deliver seisin, and then, “slyly schemmg
to defraud” the plaintiff, had refused to do go.#2 Although such alle-
gations of fraud continued to be common form in actions of assumpsit

204. See ¥Y.B. Mich, 3 Hen. 7, £ 14, pl 20 {1487},
205, 5 MuLsou, sifpra note 4, at 286,

206, The Case of Jokn Dioige, 51 Sel. Sac, 97, 98 (1442},

207, M. at 59 {per Pazlon, 1.3,

208. MoGovern, supra note 185, at 575

208, The Casc of John Dode, 51 Sel. Sog. 97, 99 (1442) (per Newton, 1.}
203, Cf Y.B. Mich, 1% Heou 6, £ 24, pl. 47 {1440 {per Newiom, J.).

211 Y.B, Mich. 21 Hea. 7, £ 41, pl. 66 (L506).

212, Ragrerl, supra note 339, st £ 6, pl. 1.
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untit the 19th centory,®™® deceit in this conlext came fo be meaningless
verbal abuse,

A modern counterpart is the allegation of fraud that has sometimes
been used to avoid the prchibition in the Statute of Frands*'? against
the enforcement of oral tusts and contracts to convey land.®™  Here
the allegation of fraud is not devoid of meaning; it roquires the plaintiff
to prove not only & promise but an intention when the promise was
made not to perform it. Bot what is the relevance of this fact? Per-
haps it is thought that a lie i3 more heinous than a mere breach of
promise. Yet, lopically, the gravity of a charge onght not to reduce
the quantum of proof necessary to support it.***  Ames reasoned that
the distinction befween frand and failure to perform a promise honestly
made was based upon the

distinetion between u misfeasance and g nonfeasance, between a tort
und a passive breach of contract. If a devisee frandulently induces
the devise to himself, intending to kesp the property ie disregard of
his promise . . . he is guilty of a tort, and eguity may and dees com-
pel the devisee to make specific reparation for the tort by a convey-
ance to the intended bencficiary. If, on the other hand, the devisce
has acquired the property with the intention of fulfilling his promise,
but afterward decides to break # . . . he commits no tort, but a
putely passive breach of contract.  Equity should net compel the per-
formance of this contract at the suit of the beneficiary, because the
statute forbids, 217

But to many courts the distinction between misfeasance and non-
feasance seems no more persuasive in the 20th century than it did in the
I6th. They have held that an oral trust of land can be enforced with-
out alleging fraud,”* or that anyone who holds land contrary to his
agreement is “puilty of constructive fraud” which is sulBeient to avoid
the statute.®"  With the development of various other judicially created
exceptions to the Statute of Frauds, such as part performance and cone
fidential relationship, the role of fraud as a means of circumventing for-
mal requirements of the law of confract seems destined to diminish.?2

113, Kee, eg, 1 ) Crmorry, Presping 44 (0909,

- 214, Statite of Frauds, 2% Car, 2, . 3, 58 4,7 (1676].

215, Ses Charpentier v. Socony Vacmmm Ol Co., 31 M.H. 78, 13 A% 141 (1940
1 A BeoTT, TRusTs § 441 (3d ed 1957,

216. 1t is, however, not gucommon to reqoire less proof when a defendsnt is
charged with & more sefions wrong 4 BracEsTONE *215; T. ATENST, HaNDEDOE
OF THE LAw oF Wirs § 56, at 264 {2d #d. 1953), Compare the idea that & defendant
cht:trge:i with a erdme or tore could not wage his law. Meliovern, wpra oote 1,
af 4i-31,

217, 1. Awes, supra note 3, &t 430-31.

218 Suype v. Lewis, 352 Mo, 1004, 1009-10, 180 5,W.2d 682, 691 (1944).

219, Masino v, Bacheeal, 268 Wis. 101, 109, 56 N.W.24 T40, 144 (1954),

220, Jo Fremch law, the Code itself provides several avenmes of excapa from the
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B. Form of Trial

In actions of trespass the defendant’s right to wager of Jaw socn
disappeared,’® and plaintiffs could insist that guestions of fact be
tried by jury, After brief hesitation, the same rule was applied In the
actions such as assumpsit that were derived from (respass in the latter
half of the 14th century.’** Beginning in the latter part of the 13th
century, plaintilfz began to use assumpsit and other actions on the case
as substitutes for detinue or debt in order to avoid wager of law by the
defendant.?**  Plaintitts who wished to obtain a jury trial by using case
in place of detnne sought to show that their action sounded i tort.
This was pot difficult so long as they complained that the defendant
by his negligence or deliberate act had destroyed or damaged the goods
cntrusted to him ™ But if the defendant had merely detained the
goods, it was at first thought that only detinue would lie: *If somecne
delivers goods to me to keep and give back to him and I detain Lhem,
he will mot have a writ of Trespass but rather a wril of Detinue . .
But perhaps if T burn them or break the seals or do some similar act,
the action [of trespass] can be maintained.”*** In a famous cuse of
1473, a camier who had broken into goods entrusted to him and “con-
verted them 1o his own use™ was beld to be guilty of o felony #*® This
decision inspired the framing of writs on the case against bailees who
had ¢omverted poods to their own use. In the first reported action of
this type, Justice Choke was prepared to allow the action, but Chief
Yustice Brian agreed with the defendant that only detinue would e #7
No judgment is reported here, but in 1504 the judges of the Common
Pleas agread that “where T bail goods [to someone} to guard, and he
converts them to his own use, an action on the case Les.”**®  What did it

formel requirements it imposes bser A, von MOMAES, saprg wote 152, st 619-281, sq
the clalm of “fraod” as justification for enforcing informal contracts is uninporianl

2. Moliovem, supra note 1, a1 50-51.

322, Id.

213 Kee, ez, Y.B HIL iR Bdw, 4, £ 23, pl. 5 (1479},

224, Lee, cp, Y.B. Hil. 2 Hea, 7, [ 11, pl. 9 (1486); Y.B. Mich. 12 Edw. 4,
£ I3, pl. 18 (1473,

215, Y.B, Trn. 33 Hen, &6, L 27, pl, 12 (3455). Perhaps Eitfleton nses “Trespass”
here ux short for trespess on the case, as was common in the Yearbooks, See noics
13-15 swpre and accompanying text.

226, The Case of the Currier Whor Broke Bulk, &4 Sel. Soc. 30 (1473}, 1he idea
thut 3 bailee who Breaks into a contairer entristed o him commits & trespass is also
found in the 14th contmry. 87 Sel. Soc 177, No. 3085 37 %2l Soe. 179, Mo, 318, See
alva Ratflesdens v, Gruneston, 54 5S¢l Soc. 140 (L3573

227 Y.B. Hil. 1% Bdw. 4, £ 23, pl. 5 (1479),

12B. Y.B. Mich. 20 Hen. 7, £. %, pl. 18 (15304}, See alvo ¥Y.B. Mich, 20 Hen. T
f. 4, pl. 13 (1504); Simpson, Yhe inreoduction of the deiion on the Case for Conver-
siom, 75 1.0, REv. 364, 37A-TR (1959), Gumbleon v. Grafron, T8 Eng. Rep. [011
(15398). In view of thoae authorides it = difficult to accept Professor Milsamrs theouy
that the fictional allegalion of a finding in trover was designed to make it appear
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mean (o say that the defendant had converted the goods? In 1596 &
jury, understandably eonfused by the allegation, asked whether a re-
fusal to deliver goods to the plaintilf amounted w a conversion. It was
tuld that “the refusal waz a conversion.”  Thus the allegation of
conversion, like the alleged deceit of a promisor in failing to perform
his promise, came to be mere verbiage to justify the use of the form of
action and added nothing fo what the plaiatifi had 1o prove.

The device of alleging a conversiom did not work against a debtor,
since he could not be said to have “converted” money which in legal
theory became his when he borrowed it.**  Consequently, early in the
t6th century it was held that an action on the case could be used as a
substitute for detinue and for covenant, but not for debt.®*’ To Chief
Tustice Frowicke, this seemed incongruous; since assumpsii would lie
for nonperformance of a covenant, he felt it should also lie for non-
payment of a debt.*** But for the roajority the availability of debt pre-
cluded the use of assumpsit; “where a gencral action lies, u special ac-
tion on the case does not.”™* Perhaps the courts were more willing (o
allow assumpsit as a substinie for covenant than as a substitute for
debt because covenant was not an available alternative for a plaintiff
wilhout a deed. Plaintiffs avoided debt only becausc the defendant
could wage his law In that action, and at first this was not considered a
sufficient justification for resorting to assumpsit.

" Since a writ describing the failure to pay a debt as a tort could not
be fraied, the line of atlack pursned By creditors throughout the 16th
century was to show that debt was not available to them. This was
easy in the case of a promisé to answer for the debt of another, and
actions of assumpsit wore soon allowed against sureties on (he theory
that they could not be sued in debt.®* The same theory was extended
to allow assumpsit against a debtor who had later promised to pay the
debt: “Where a man is indebted to me and promises w0 pay before
Michaelmas 1 can have an action of debt on the contract or an action
of case on the promive . . . for no action of debt lies nn the promnise.’”*¢
The rationale that sllowed this action of case, later known as indebitaiis

that detinne would not lie apainst the defendant becanse he was a finder who had sold
the gomls. B MWsoM, supre nott 4, at 327-28. In fact, the availahility of detfnoe
was 1o bar 0 loog &s the defendant was alleged to have convested the goods.

229, Eason v, Mewman, 72 Eng. Rep. 695, 78 Eng. Rep. 745 (C.P. 1595). Put if
Zoods hai beem pledped to Lhe defendant, his refusal fo rehern them uni] the debt was
paid was not a conversinn. Teaack v. Clurk, %0 Eng. Rep. 1143 (K.B. I5143.

230, See I BRACTON, tepra note 130, at 284,

131, Y.B. Mich. 20 Hen. 7, f. &, nl. 18 {15047,

232, fd atf. B,

233, i

134, McoGovern, suprz note 102, at 194-95,

235 R. BeookE, supra note 66, 2t Action sur le case 5,
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ussumpsit, seems to have been this: an action of debt could not be
brought on the subsequent promise to pay because of the rule against past
consideration.” MNor was an action of debt on the original debt
a sufficient remedy for the creditor, apparently because he could not
recover consequential damages in debl, A statement to this effect
by Chief Justice Frowicke in 1504*%7 was seized upon by later pleaders
who alleged that, by reason of the debtor’s failure to pay, their credit
had been injured.®*® In theory it was only compensation for these
special damages that the plaintiff recovered in assumpsit; be remained
free, after recovermg his damages In assumpsit, to recover the debt
itself in an action of debt.*™® Whether many plamtifs actually did
recover two judgments on the same debt is doubtful. Buot the possi-
bilities of unfairness to the debtor in allowing him to be sued twice were
too great for this system {o continue, and in Slade's Case it was re-
solved that “the plaintiff in this action on the case on assumpsit should
not recover only damages for the special loss (if any be) which he had,
but alsc for the whole debt, so that a recovery or bar in this action
would be a good bar in an action of debt brought upon the same con-
tract. "

Slade’s Case dlso held that assumpsit would lie even without an
actual subsequent promise to pay the debt. Although the plaintiff
could kave brought debt, he was permitted to “have ap action on the
case, or an action of debt at his election.™*" However, the decizsion in
Slade's Case was clearly monvated by the deficiencies of wager of law,
and the election given to plaintiffs to use assumpsit in place of debt did
not apply o cases where the defendant could not wage his law in debt,
such as debt on a hond or for rent.?*2

236. Y.B. Pasch. 29 Bdw. 3, f. 25 [1356); Docror anT STUDENT, supre note
45, at 1749,

237, Seenote 119 sgpre and accompanying toxi,

238, Bastaw £ 4v, 7l 2, 3 Norwood v Read, 75 Eng Rep, 277, 278 (KA.
1558): B MiLgon, sepra note 4, at 289,

238 O Stwrlyn v, Albany, 7B Eng. Rep. 327 (B, 1387); Y.B. Hil. 18 Edw. 4,
£ 23, pl. 5 {1479] {per Calesby).

240. Slade’s Case, 76 Epg. Bep 1072, 1077 (K.B. 1602}, See sfee Ashbrooke v.
Snape, 78 Eng. Bep. 496 (LR, 15913,

241, Slgdc’s Casze, 76 Eng. Rep. 1072, 1075 (IR 1602), The Klng's Bench had
begon tor treat enbeequent promise a5 a fiction many yoars before. Efwards v, Eurre,
123 Eng- Rep. 310 (C.P. 1573) {dicmm), The leading colc of the Kings Bench in
the development of indebitams wesempsit is often attdibuted to that court's desie to
cipand il jurisdiction. C. Frroow, sypre note 67, st 359; T, PLUCKNETT, NPT ROl
97, at 644, However, the selfish interest of the King's Pench has heen Oversttemied,
sinee that comtt eonld and did entectsin actions of debt in the 16th cenimry hy virtue
of the mie that & defendant alleged fo be in the custedy oF the macshull of 1he King's
Beach could be sucd there om any claim. See 5. Mitsum, supro note 4, at JE-55;
RasTely £ 177, pl. 1.3,

242, 5 BMsond, sipre nowc 4, at 3075 T AMES, supre note 3, at 168,
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As with the question of the necessity for a deed, the reported
cases rarely touch upoen what we would consider the merits of wager
of law vis-h-vis trial by jury. Insiead, plaintiffs attempied to show
either (hat their case sounded in tort so that wager of law was nappro-
priate, or that for some other reason the action of debt was wnavail-
able, -In Sfade’s Case, howevar, all these obfuscations of the central
question had disappeared. The principal objection to wager of law was,
of courge, that 2 defendant who was willing fo perjure himself could
escape liability., The major justification offered for wager of law was
that the defendant might have paid the debt “in private,” without
witnesses, As long as defendants could not testify in a jury trial, this
argument had merit and was not satisfactorily answered in Slode’s
Case*?

. Formal Words

“By the early law” of contract, according to Ames, “in the ab-
sence of the formal word, there was no Lability."*!* The principal
example of this “unmoral doctrine” was the rule that an action for
bteach of warranty did not Lie unless the seller had expressly war-
ranted the quality of the goods sold; a more assertion did not soffice,**

This rule did not come from “carly law.” Glanville in the 12th
century and Bracton in the 13th say that if a seller sells goods “as
sound” when they are not, he must take them back.™* For Glanville
and Bracton the word “watrant” was not something a seller said but
rather described what he was beund to do to protect the buyer's tide ®*7
1f the word was used at the time of a sale, it was in the foture tense:
the seller might say that he “will warrant™ the property sold against all
the world. *" The woird “warrent” does not appear at all in the earliest
tecorded cases of buyers’ complaints concerning defective goods.**®

However, the writ for breach of warranty, which became standard
in the later middle ages, invariably alleged that the defendant had sold
the poods warantizando that they were sound, and the most cotmon
defense was a denial by the defendant that he had made such a war-

—_— - — N

243, McocOovem, suprg notc 1, at 31-52.

244, T, Awy, juprn nove 3, al 438-30.

245 1d

246. R. GLANVILLE, THACTATUS DE LESMAUS pf CONSUETUCINIEUSE ROGWT ANGLIE
:gg (0. Hull ed. 1963} | hereinafier cited as GrasniriBl; 2 BaacTow, s:pra note 130, at

247, GLawvmirk 130 2 BracTow 183,

248, 2 BRACTON 66-57,

24%. See T Sgrect CasEs ON tHE FLaw MEeErcrawy, 46 Sel Soc. 48 (1278): 3
Srcrer Cases, Kmic's BENen pl. 97, 58 Sel, Soc, 179 (1307); Toe Covar Baaorw,
4 Sel. Soc. 128 (13193 A, KIRALEY, Supra note 20, at 237,
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ranty,*™ An express warranty was held to be gssential in the famous
case of Chandelor v, Lopus,™ in which the defendant was alleged to
have “affirmed” that the stone he sold the plaintiff was a bezar-stone.
The court held that
the bare affirmation that it was a bezar-stone, without warranting it
to be 50, i8 no cause of action: and aithough he knew it to be oo be-
zar-stone, I is not material; for every one in selling his wares will
affirm that hizs Wares are good, or the borse which he sells is soumd;
vet if he does not warrant them te be so, it is no cause of ac-
ton, . . 202

Similarly, one who sold a term of years, affirming that it was
worth £150, was not liable though it was worth less, “for it was but
the defendant’s bare assertion that the ferm was worth 2o much, and
it was the plaintiff’s folly to give credit to such asserion. But if the de-
fendant had warranted the term 1o be of such value . . . there it is
otherwise; for the warranly given by the defendant is a matter to induce
confidence and trust in the plaintiff, ="

These decisions should not strike vs as “unmorat” Though mod-
ern law, like Roman law, does not require an ¢xpress warranty for
the seller to be hable, both systems recognize that not every statesment
by a seller m praisc of his wares should give the buyer a claim ®*™ In
the later middle ages the distinction between mere puffing and actionable
mistepresentation was usually made by meuans of the simple test; did
the seller “warrant” the statement complained of? But this test was
got always eonteolling.  One who sold corrupt food was liable without
an express warmanty.*™  Abo, a seller who sold goods that he did not
own might be liabie despitc the absence of a wamranty,®* In such
cases, it was not considered folly on the part of the buyer to suppose
that the food was wholesome or that the seller had the right to sell,

Even where a buyer had to afiege a warranty, it is not clear how
strict the requirements of proof were, It seems unlikely that a jury
would return a verdict [or a seller who had made material misrepresen-

. BZSIII. See, e, Garrok v, Heytesbery, 11 Rich, 2 [Ames) 4, § {1387); RasrerL
251, 79 Bng. Rep, 3 (KB, 1603},

251 Id ut £,

253. Harvey v. Young, B0 Eng. Rep. 15 (ELE. 1602).

254, UNrFoRM CoMMERCIAL Copp § 2-313(2); Ducosr 21.1.19. The word “war-
mHnt™ was Unknown {0 classical Latm.

133 ¥.B. Mich. % Hen. 6, £ 53, pl. 37 (1420); Y.B, Trin. 11 Edw. 4, £, 6, pl. 10
(1472} (per Bran, CJ.); Note 16, 72 Eng. Rep. 354 (KE. 15073,

258, -".E'ﬂ.‘ Milsom, miprg pote 136, at 282; Kenrick v Burges, 72 Lng, Rep, 483
(1383} (dictom); Dule's Casze, 78 Eng. Rep, 308 (1385} rdicmm}. However, these.
cages o not go sy far as joter aw in helding a seller to an “implicd werrenty™ of tide
even though he says nothing smd docs not know the goode are not hia.
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tations on which the buyer might reasomably have relied. True, the Is-
suc framed by the pleadings wus whether the seller had sold the goods
warantizando their quality. But presumably the parties would nof have
conducted their negotiations in Latin. What exactly was a seller who
had sold warantizando supposed to have said in English? In gctions
for slunder, where it was important to asccrtain exactly what words
the defendant had uscd, the Tatin pleadings typically give these words
in English.®™ The absence of a sinilsr practice n actions for breach
of warranty suggests that the courts were not so meticulous about pre-
cise terminelogy here, and that a defendant might be held liable for 2
represeritation scrionsly made even if he had nol wsed words such as
“warrant” or “guarantes.”

Dean Ames also believed that plamtiffs had to prove an express
promise by the defendant in actionsg against bailees who were nut en-
gaged in a common calling.*™*  Ahhough there is some support in the
sources fur this view.'™ the manifest weight of the evidence is agamst
it. The Yearbooks and Repister have actions without any asszmpsit,
which simply allege that the plaintiff had lent the defendant his horse
for 2 ride " or delivered a charter to him for inspection,®*! or en-
trusted him with ammals 1o guard.”™™ In none of these cases was the
defendant cngaged in a commen calling.  In some stmations a plaintiff
might choose between a writ that alleged an assumpsit by the defendant
andd onz that did not.  The Register bas ome writ reciting that the de-
fendant assempsit to guard the plaintiffs sheep, and one that simply
says that the plaintiff delivered his sheep to the defendant “for safe keep-
ing” (custodiendas)*  Thus, unlike the stipulation of Roman law,*®
the forms of coptract known in medieval England did not require the
use of apy particular words in order to be enforccable,

IV
DIFFCRENCES AMONG TIE FORMS OF ACTION

Although the forms of action used to enforce informal agreements

257, % MuLzow, stipra nole 4, al 334; BasTEIL . 12w,

258 1. Anes, mipes note 3, at 132, See also O, HolMEd, supre hoee 3, at 184
T, PLUCKMETT, stpra nole 97, al 638,

250, FNB., supra nofe 12, at *340; Mosley v, Fossctt, 72 Eng. Rep. 746 (1596}
Y.O. Hil. 19 Hen, 4, £ 49, pl. 5 (1441,

240, EECISTRUM OMNIUW HrEvTLRS f. 106y (1595); Y.B. Hil ZI Edw. 4, . 7%,
pl 24 (14823

M1, Recstaum Omumuns Breviong £, 106w (1593 Y.B. Bil. 39 Hon. &, f. 44,
pl. 7 (14617

252 RDasrveum Owsium Beevoom £ 167 (15951 Y.E. Mich. 12 Edw. 4, £ 13,
Pl 10 [1473); A, KIRsory, supre notg 2, at 159,

263, RECISTRUM O%WMIUn Rrewiiim £ 107, 110 (1595,

264, Dscan 45.1.2: of. INsTITUTES 3,152,
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in the Iater middle apes evolved along similar lines, there were certain
differences among them, The two most Important of these involved
the availability of a remedy against persons not parties to the contract,
and the availability of specific performance.

A, Remedies Against Third Persons

Could a person to whom 2 promise was made sue persons othor
thant the promuisor or his heits ot personal representative?  This ques-
tion was angwered differently in the different forms of acfion, As-
sumpsit was always limited by privity, but ejectment, {rover, and ac-
tiong on the Statute of Labourers were not.

It might appear axiomalic that contracts can have cffeet onfy be-
tween the contracting parties and cannot bind third persons.*™®  How-
ever, this difficulty can casily be circumvented by ascribing to the
promisee a “property” right, Thus Blackston: explains that a master
can sue one who has employed his servant becanse of “the property
that every man has in the service of his domestics; acquired by the con-
tract of hiring.”**  But surely something decper than the label under-
lies the recognition of such a right. A factor that is usuafly determi-
ngtive in modern law is whether the third person had notice of the con-
tract. Despite the master’s supposed “property™ in his servants, “if the
new master did not know that he is my scrvant, no action Tes™ against
him.**"  Traces of this idea also appeared in medieval law,®*® but the
inability of the law courts to cxamine partics under oath®? made it
difficult for them to administer any test based on bong fides, Tn equity,
on the other hand, the chancellor could examine the defendant,’™ and
the modern distinction between bona fide purchasers and others was
generally applied. *

The action given to employers against masters who retained their
servants was based on the Statute of Labourors of 1349, which ex-
pressly provided not only thar the servant should “undergo imprison-
ment,” but also that “no ome, under the same penalty, shall presume
to receive or retain in his service such [servant].”"® Ewen apart from

2af. For satements of the genem] principle that a conlrect iy mot binding on
nonparties, see T IV, art. 1165 {69 ed. Petits Codes Dalloz 1965-70); 3 BRacTon 161,

256. 1 BracksTonn *425. See alfso Biondet v. Gramicr, (319451 D, Jur. 18 {Cam.
civ. 1945),

267. 1 PLidksToNE *429,  See gfto Amatradi v, Watson, 1% NI, Super, 67,
T3 A T (1951); Conk oU Teavarn Hv. 1, art, 33a {13e ed. Peliis Codos Daloz 19635],

268, Bee nute 275 fnfre and apeompanying texL.

289, Se¢ 3 BLacEsTONE *3R1-HZ,

aTo. A

271. See, ., note 288 infrz and accompanying text.

172 Statote of Labourers, 23 Edw. 3, § 2 (1349).
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the statute, there was a common law action against a persom who took
away the plaintift’s servant, an actiom that remained in use particnlarly
{or apprentices, who were not covered by statute.®™  Probably both the
common law action and the provisions of the statute applicable to third
persons were inspited by the idea that an action apainst the new em-
ployer was necessary 10 give effective relief since a judgment for dam-
fages against a servint or apprentice would often he uncollectible.

Although the statute made no exception for g master who hired
another's servani without notice of the prior contract, in 1354 a de-
fendant was allowed to plead that “he found {the servamis] wandering
oui of the service of anyone and so hired them lawiully,”*™ A similar
plea in a commmon law action for abduction of the plaintiffs villeing in
1376 ingpirad Chief Justice Belknap to remark that

if my villein flees out of my lordship or into another county and iz wan-
dering there cut of the service of anyone, it-iz lawful for unyone to
make him serve and undl he isz apprized that he is servant fo an-
other, or another’s villoin, he is not bound to make restibution . . |
wherefore it seems that without alleging that you gave him notice, or
that he had potice in some other manner, you will not have an action
against him, 2

However, the difficulties in determining whether a defendant had
notice were such that the courts later adopted a mechanical test. If
the Jefendant retained the servant in the same county in which he had
originally been employed by the plaintiff, the defendant could not
plead that he had found the servant wandering out of anyone's service,
“for [he] ought not to be imorant of a thing within the same cousty,”
but if the second retainer took place in a different county the plea was
gmd_z']’ll-

Even if the second employer had retained the servant without no-
tice. he was given only limited protection; upon receiving notice he had
tor give up the servant*™  This may seem inconsistent with the protec-
tion afforded bona fde purchasers in modern law, but in fact it iz not.
since the second employer (except in the unlikely event that he had
paid the servanl’s wages in advance) would not have given value when

373. Y.B Hil. 21 Hen. 6, £ 31, pl, 13 (1443); Y.B. Hil. 8 Hen, 6, £. 26, pl. 20
(1430} RE@sIRCM OmMyoM BEEVIDM £ 109 (1595). It i= not cleg: whether the
“ftaking” alleged n the commen jaw wiit incloded persuuding a serveni to toave.
Jee Y. dich. 11 Hen, 4, £, 23, pl. 46 {[409].

274, ¥.H. Mich. 28 Edw. 3, £. 21, pl. 18 ({1354].

275 Y.B. Mich. 50 Edw. 3, f. 21, pl. 2 (1376). See afso FUTNAM, miprs note
29wl 211

276, Y.B. Hil. 17 Edw, 4, L 7, pl. & (1478). See alse Y.B. Pasch, 13 Hdw. 4,
f. 5 plL 25 (147%).

277 BME, * 16805 | BLacEsTONE “429, Sec whie CoDE pu Travaw Ly, I, art
23x (33e od. Petits Codes Dalloz 1965,
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he received notice of the plaintff's rights, he would not actually be in
the position of a bona fide purchaser,*™

In a contract to sell property, the buyer can be given rights against
persons other than the seller on the theory that title to the property
passes when the contract is made. In the 13th century Bracton, follow-
ing Roman law, stated that ownership is not transferred to the buyer
until the property is delivered,®™ In the later middle ages, however,
the lave shifted to the modern notion that in sales of persenal property,
“az soon gs the bargain is struck, the property in the goods is trans-
ferred to the vendee™**" This change is usnally atrributed to the fact
that the buyer’s action was nommally dettnue: the “proprietary fla-
vour” of the action of detinue “was strong enough to sugpest the neces-
gity, or at least the desirabiiity, of attributing ownership to the party
who songht to use it."™* However, a similar change, obviously pot
based on the logic of the English forms of acton, took place in French
law, which also provides that the buyer becomes the owner of the prop-
crty as soon at the coniract is rnade.?®  Probably the attribution of
ownership to the buyer was designed 1o achieve a result thought desir-
able—to pive the buyer rights against third parties. This is suggested
by the remark of Tustice Choke in 1470 that “where I buy a horse . |
the property is in m¢ by the purchase, so that i a stranger takes it 1
will have an action of irespass, ¢

As to land, on the other hand, the courts refused to adopt the view
that tife passed upen the contract of sale: “If ¥ buy a horse from you
the property of the horse is in me now . . . but this s nol so m our
case, for although the plaintiff has the right to have the land i con-
science, still the land will not pass without livery.”®* Why did the
courts distingmish between land and personal property? Perhaps they
feared that the theory that tide passcd to the buyer when the contract
was made would work an jnjustice on one who later bovght the same
land from the seller before it was delivered. Tn medern law a subse
quent purchaser of either real or peisonal property left i the seller's
possession may be protected if he buys in good faith, even though the

278, See C. Ausron, Tim HXFORCEMENT OF DECBETA T By 123 [(19153;
Unreonss CoMMHERCIAL Cobe § 3-303.

279 1 BhacToN TH1; INFTITUTES 3,23,

280, I BrarEsvomMe *448. Sap alio UNIFORM SarEg Acr g 19, Rule 1.

). . Freoo, sepra note 87, at 230, See ol §, MrsoM, supre note 4, at 223,

B, L. Crv. arts. [I3R, 1383 (60 of, Petin Codez Dalloz 186070

283, Veer v Vork, 47 Scl. Soc. 153 {1470). The theory that fitle passes to the
buyer creates problems. Can he thercfors wke the harse hefore he pays for i?
Choke dismissod this prohlem with the reinark thal “} do nol speak to that UL,
fl. Zse pise Y.B. Pasch. 17 Bdw, 4, . 1, pl 2 (1478}; UNteoRM SsTes AcT § 53,
284, The Cuse of John Dnige, 51 Sel. Soc. 97, 101 (1436).
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seller no longer has tite®® However, as we have ssen, the common
Jaw courls, powetless to ¢xamine a defendant on oath, were reluctant
to attempt to determine his bona fides. By maintaining the theory that
ownership remained oo the seller untl the land was delivercd, a snbse-
quent purchaser who reczived the land from the seller was protectad;
the buyer's only remedy was an action for damages against the seller.®®
In the case of personal property, on the other hand, a boena fide pur-
chaser could he protected even though he bought from a seller whe no
lopger had tifle (o the goods, becavse a sale of goods In an open mar-
ket gave title to the buyer even though the seller had none 2**

In equity, the chancellor could examing the defendunt and was
thercfore prepared to imgquire into his good faith. If a feofiee to uses
“makes a feoffment over [to one] who knows . . . that his feoffor was
enfeoffed” in trust, the second feoffee wonld be compelled to restore the
property to the beneficiary.”®™ Apparently the chancellor would also
give relicf to a buyer of land apainst a subsequent purchaser from the
seller who had notice of the contract.2® TFrom this the conclusion
could be drawn that in equity title to land did pass to the buyer when
the contract was made—that “where one is selsed to his own use, if he
selis the land, by force of the sale he will be said to be a feoffee to the
use of the ome who bought it”™" In 1535, the Statute of Uses pro-
vided that if any persen stood seised of land 10 the use of another “by
reasott of any bargayne, sale . . | covenaunte, contracts, agreemient” or
otherwise, the legat title should pass to the cestui que use.*™ By itself,
this provision would have created great injustice. The law courts, mak-
ing no distinction between bona {ide and mala fide purchasers, would
have vindicated the Jegal title conferred on buyers by the Statute of
Uses against anyone. In order (o avoid this, Parligment in the same
year passed the Statute of Enrollments, which stated that no lands

r -

285 UsiroRst Salbs Acr § 25, Civ. art. 1141 (6% ed, Petits Codes Dalioz
1969-70).

286. Stature of Wales, 12 Edw. 1, § 10 (1235). For a similar sensitivity to the
rights of a bona fide porchaser from the possessor of land e GLANVILLE, supra
note 246, at 123-24. Howewer, medieval daw gave oo protection t0 a bona fide PUT-
chaser of land that had keen chatged with o reml,  Y.H. 33-35 Rdw, 1 (B.5.)
(130507); Anan., 80 Sel. Soc. 246, Nos, 256-57 (oirme 13807,

28%, The courls ssem to have regarded ovne who bought oorside 3 market overt
an ipsg facto a0l 2 hopa fide purchaser.  Yee Cass of Simon Eyee, 51 Sl Soc. 114
(Ex. 1456 }; Bishop of Wurcester's Cass, 72 Eng. Rep. 629 (KB, 159%),

ZBE. Y.H. Pasch. T Hen, 7, & 12, pl. 2 {14947 [pee Chancellory; of A
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Shptre nole 45, at 170, '

237, Stomate of Uses, 27 Hen, B, e, 10, § 1 {1535),
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“shall puss, alter or chaunge frome one to another . . . by reason oonly
of any bargayne and sale thereof, excepte the same bargayne and sale
be made by writing indented sealed and enrolled” in a public office.**
Unfortunately, this statute did not provide the complete protection to
hona fide purchasers that was mtemded, since it failzd to cover all of
the contracts that, nnder the Statute of Uses, passed title to the promisee
wilhout delivery of the land. ®®?

If land was leased for a term of years, cven a lessee in possession
did not have a frechold protected by the older {orms of action used to
recover tand such as novel disselsin ™ His contract with the lessor
could be enforced by an gction of covenant, but covenant would not lie
against third parties, because “the obligation of a covenant can not bind
athees,™* Tt was soon recognized thaf a right to sue only the lessor
did not give the lessee adequate protcction, since the lessor might be
unable to pay damages. Therefors, a new wril, gudre efecit, was in-
vented, which lay against persons to whom the lessor sold the land.
But guare ejecit gave no relief against a third person who ejected a
lessee without a sale from the lcssor.  In such a case the lessor was ex-
pected to sue the third persom, whose ejectment of the lessee consti-
tuted g disseisin to the lessor. However, by 1313 the courts had al-
lowed a lesses to sue any third person who ejected him.®*™ Al this
had been settled before the writ of ejectment arose i the latfer part of
the 14th cenmry, The pluintiff’s objective in the early acticns of eject-
ment was not to obtain relict agamst third persons, but rather to get
damages from the [essor despite the absence of a specialty to prove the
lease®®  But ejectment by ifs terms lay against anyone who ejected
the lessee and was later used aguinst persons who were not parties to
the leass, including purchasers from the lessor, ™  The courts were not

291, Statute of Eorollments, 27 Hen. 8, c. 16 { [535].

223, Bhaiinglon v, Sirofon, 75 Eng. Bep, 454 (K.B. 1564); 2 BLaCKsToNE 2138~
39, 342,

284, 2 Darrron 124 {F Nichols ed. 18553, The ressons for this mis have nover
becn satisfactorily explained. McoGiovern, supre note 1345, al 612-13,

295 3 Bmacrow 161,

26, BT el Soe. 93, Mo, JET,

297, CGoldynwn v, Hardy, 34 Jel. Soc. 226 (KR, 132213y, $ee aloo X7 B2l Soe,
28584, No. 755,

208, In Y.R. Mich 38 Edw. 3, £ 33 (13647, aoly Lhe leseor way sued. In Y.B.
Hil. 4% Edw. 3, £ &, pl. 12 (13743, the lesyar was med with anclher who did not mphear.
Possibly this thind party joincd as a defendanl was a “Iohe Doe® inserted to justify
the lessee’s failure 0 vse covenant. The reporer nows that “this wiit was hrought
amainst the lessor and amolher who was not & party to the lease so an action of
covemant would not Ye against him so that {ithe plaiotifls] wiit of frespans was more
readily maintuinable agaiost the lessor,”

298, in theary the propet action against a purchaser from the lessor WRS guare
cjecit, bot the courds nevertheless allowed ejeciment, Pynchemors v, Brewyn {1481]
reporied i AL KIRALTY, stpru nols %1, at 130 3 BLACESTONE *¥707, ’
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concerned about bona fide purchasers in this situation, presumably be-
cavse lessees, unlike buyers under cxecutory contracts, had possession
under the lease, which gave notice to the world of their rights.

Sometimes in connection with a transfer of land, the transferor
would exact a promise from the transferee. If the agreement gave the
transferar a right of reentry on the land upon nonperformance of the
promise, the land was said to be obligated and would pass o third per-
sons subject to this burden. Despite the rule that no one was bound
by 2 covenant to which he was not a party, the original transferor
could enter the land and rely on the covenant as a defense to a suit
for disseisin by a third person, or could bring an action of covenant
against any subsequent transteres of the land, including ome who had
no notice of the covenant.*™  Thas, in 1317 when defendants asserted
a right of entry under a deed given by their ancestor to one Eoger, the
plainnifs objected that *we are strangers to the deeds that they allege
and not at all privy to the conditions,”™ but Chief Justice Bereford fold
then: that “if the covenant was sach as they say, the land pusses with
the condition imto whosever hands it comes. ™™ Covenants binding on
nonparties were also recognized in conncction with leases. If “a man
leases a house and land for |a term] of years, and the lessce covenants
that he and bis assignees will repair the house, and then the lessee
grants over his ferm and the assignee does not repair, an action of
covenant lies agamst the assignee, for this is a covenant which runs
with the land. ™"

The notion that a covenant could run with the land seems incon-
sistent with the rule that one who covenanted to buy land had no rights
at law against third parties. Perhaps the situations were distinguish-
able, however, on the basis that third persons. even when dealing with
one in possession of the land, could and should inguire as to any rights
reserved by somecine i the chain of title.

Thus the medieval distinctions between confracts that bound thind
persons and those that did not seem to approximate, slthough imper-
fectly, the modem distinetion between boma fide ind mala Gide purchas-
ers. ‘The approXimation was complete in equity because of the chan-
cellor's power to examine the defendant on oath.

B. Specific Performance

A notion that is familiar to every modern luwyer is that a plaintff
must go into equity in order to obtain specific performanee of a con-

WL 2 Bracvon 145-47,

M. Monningtom v, Monkland, €1 Sel. Soc, 169, 173-74 (1317}, See afve 40
Libcr Assissnam [ 241, plo 13 [1366),
30, R, BrROOKT, spprg nowe 46, al Covenant 32, An assipnee of the lessee was
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tract. Although Ames beligved that the practice of granting specific
performance did not become established until the I6th centory,™® we
now know that chancellors were ordering performance of contracts to
convey land at least as early as the 15th century,®® However, a 15th-
century lawyer wonld probably not have said that one goes into equity
for the purposs of obtaining specific performance.  Fow of the ‘many
petitions to the chancellor that have survived from this period expressly
request specific performance.*  Typically the petitioner asks that the
defendant be examined, but otherwise the prayer for relief 1 quite
vague—for example, that the defendant shall “do and receive that
which censcience shall require.™*®  Usnally the petitioner would al-
lege he was “without remedy at the Common Law.™"  This meant
that he was without any remedy at all at common law (because he was
attempting to enforce an oral covenant), not that damages were inade-
quate. In fact, some petitions contemplate the recovery of damages in
cquity,o®

Probably, however, specific performance was the normal relief
given by medieval chancellors, whether or not it was requested. ‘The
assevsment of damages was traditonally a function of the jury,**® and
the chancellor had no power to empanel & jury.¥® This did not mean
that damages were never awarded in equity,*™ but the easiest course
was 1o order performance where possible so that the problem of assess-
ing damages could be avoided. '

In 1506 when the law courts decided to allow assampsit against
a seller who refused to convey land according to his promise, it was
sard that the buyer “will not need (o suc a Subpoena.™? This remark
suggests that the common law courts, in enforcing oral covenants, were
attempling o meet competition from equity. But Brooke, in abstracting
this decision, adds: “[N]ote, however, that [the buyer] will have noth-
ing but damages [in assumpsit], but by subpoena the Chancellor can
compel fthe seller] to execute the estate, or imprison him.”"* The
common law cowts refused to follow equity to the extent of order-

also responsible for tent vnder the lcase, YOB, hlich. 10 Hen. 6, f. 11, pl. 38 {1431
(per Stranpeways, 1), 7 Sal. Soc. 219, No. 470,
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ing speeific performance. Insicad they complained that “there are too
many causes drawn into Chancery to be relieved there, which are more
fit to be determined by (rial at the common law.”  According to their
view, if a seller refused o convey land, an action at law for damages
was the “most proper” remedy.®® Although the common law courts
could not prevent cquity from ordering specific performance, they could
and did prohibit such decrees in lesser tribunals such as the Court of
Eeguests.t?

Tf ton many causes were being drawn away from the common law
by plamnnfis who wanted specific performance, why didnt fhe common
law eourls satisly this desire in order to preserve their jurisdiction?
The answer suggested by Justice Cuke is hardly convinging: to grant
specific performance “would subvert the intent of the covenantor, since
he intends it to be at his electon either to pay damages™ or to pes-
form ™ However, & promisor when entering a contract usually gives
little thought to the possibility that he will not perform, and thus has no
rcal intent as to what the consequences of nonperformance should be.
One could just as easily maintain the opposite—that if a promisor
wishes 10 have the option to pay damages in liew of performing he
should stipulate for this privilege in the contraet,

The history of the commaon law provided precedents for awarding
specific performance of contracts. In actions of covenant brought by
buyers or lessecs of land, @ suecessful plaintff was usually put in pos-
session of the land.®™™ It is sometimes suggested that the power of the
courts to award land in actions of covenant disappeared in later Jaw,*®
but this is erroneons, for in the 18th century Blackstone says that a
covenant W convey land is enforceable “by a special writ of covenant
for a specific performance of the contract. ™

Why then did the common law refuse to grant specific perform-
ance in the newer forms of action that arcse in the 14th century? The
prima facic answer seems to be that these forms of action were derived
from trespass, and trespass was an action for damages. Thus, in 1382
Chief Justice Belknap said that “ejectment is only an action of trespass
by its nature and the plaintiff will not recover his term . , . He must
suc by an action of covenant at commoen law to recover his term, ™

M4, Gallew v. Racon, 80 Eng, Rep.809 (ELEB. 16111,

1%, Mollicenx's Casze, 81 Eng. Rep, 330 (K.B. 1626}; Bromoge v. Genping, 81
Eng. Rep. 540 {1616).
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A lessee who had no spectally and could not therefors bring covenant
had 10 seek equitable relief if he wanted the land,™ since ejectment
gave only damages. By the end of the 15th century, however, lessecs
were allowed to recover the land in actions of gjectment at law, ™@?
Blackstome is probably correct in sugpesting that this change was in-
spired by the fact that cquity had been giving specific relief to les-
sees.’™  But the same transformation did not take place in assumpsil
and {rover, These remained actions for damages only, despite the ex-
ample of equity.*™

The law courts could have granted specific performance of con-
tracts to convey property in the same way the chancellor did, by order-
g the defendant to perform and by imprisoning bim if he did not
comply. The comimon law courts were certainly {familiar with this type
of decree and did not hesitate to resort to imprisonment to eyecute
judgments.®  If 2 defendant in an action of acconnt refused to ac-
count he would be “put in irons.™*"  Tn actions of detinue the court
would order that the plaintiff recover the chattels, and imprisonment
was avaitable to ensure compliance,®  In this case, however, there
was 4 problem: if the defendant had sold or destroyed the gonds he
could not comply with the order to deliver them. Therefore, the decree
in detinue was always conditiomal; if the plaintiff “could not have”
the chattels, he was to recover their value as assessed by the jury.
Ideally, the defendant should be compelled under such a decree o de-
liver the chattels if he still has them, or, as under the German Code
of Civil Procedure, to swear “that he does not possess the thing and
does not know where the thing 1s.%** But the common law courts,
since they could not examine the defendant, could not be certain
whether Of not e was able to comply with the order to deliver. There-
fore, in practice, the order in detinue pave the defendant the aption of
paying the ussessed value of the goods instead of delivering them to the
plantiff.*™  The common law courts would have encountered the
same problem had they tried to transform trover or assumpsit info a
remedy for specific performance of this type.

Tostead of putting pressure on the defendant to perform his prom-

321, A KireLFy, stipre note 31, at 115,
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i%¢, the courts could have resorfed to direct action on the property cov-
ered by the contract, This procedure was employed in the action of
gjectment in its later form, Tgnoring the defendant, the court would
issue u writ of possession “directed to the sheriff of the connty, com-
manding him to give actual possession to the plaintiff of the land, ™
This form of relief kad the advantape that execution of judgment—un-
like an equity decree®®*—could not be frustrated by a contumacious
detendant who was willing to endure Imprisonment. Why then wasn't
a writ of possession given for a plaintiff who recovered a judgment in
assumpsit on a contract to buy land? Perhaps the reason was (hat the
person in possession of the land at the time of the judgment might be a
bona fide purchaser from the seller valher than the seller himself. As
we have seen, the common law courts, unlike the chanecellor, could
not «istinguish bona fide purchasers from other third persons, and o
did not allow assumpsit to be brought against third persons at all,
The same difficulty would preclude issuing o writ of possession in as-
sumpsit,  Ejectment did not pose this problem becanse anyone who
later bought the land would have had notice of the plaintifi®s rights if
the plamtiff had been in possession under his lease.

Because plaintiffs wsually had to go inte equity to obtain specific
performance, and because equity traditionally gave relief only where
the remedy at law was considered inadequate, “it came to be that, in
sharp contrast to the civil law approach, money damages were re-
garded as the norm and speeific relief as the deviation.”™* Thus, to
some extent, the common law today differs from civil law in regarding
specific relief as extraordinary hecause of its peculiar history. How-
cver, even in our system specific performance of contracts for the sale
of Jand 1s the norm*  And, in sales of personal property, where
specific performance was historically regarded as exceptional,™ mod-
em statutes allow plaintifis to recover personal propetty i specie in
cases whete historically they would have had 1o be content with dam-
ages, ™

The influence of history on contemporary law is clearer in regard
to the form of trial used in actions to enforce contracts, There seems

330 3 BracksTosz *412. Replevin operated in moch (he same way with re-
gpect to chateli. Howeyer, a problenr was prosent i il challels were remaved [rom
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fo be no reason other than history for the faci that a plaintiff who
seeks specific performance is not entitled to a jury trial  But since the
seventh amendment applies only to “suits at common law,”
nulwithstundimg the fact that the Federal Rules of Civil Procedure have
abolished the distincticn between ‘actions at law’ and ‘swits in cguity’
in favor of a uniform syatem of procedure, we must nonetheless revert
to that ancient distinction as @ guideline in detormining what issues
are historically legal and therefore triable before a jury.**8

Maodern law, both ¢ivil and common, refuses to order specific per-
furmance of contracts to render personal services.®™  Less such re-
luclapce appears in medieval law, The Statute of Labourers provided
that if a servant departed before the end of the term he had agreed to
serve, he should “undergo imprisonment.”*'*  Apparently the drafts-
men contemplated that & departing servani, like vne covered by the
compuisory service provisions who refused to serve, should be kept in
prison unt!l he found surclies for performing his service™ Qcca-
sionally in the 14th century, judgments against servants would provide
that the plaintitf “shall have [the defendant] his servant, fo serve him
for the time aforesaid in the office aforesaid . . . and [the defendant]
is delivered to [the plaintiff] by the court lo serve him in the form
aloresaid."**  However, in most cases the plaintiff only received dam-
ages. Presumably most employers preferred damages to the uncertain
benetit of cocrced fabor from an unwilling servant.

In conclusion, the reluctance of the medieval common law courts
to gramt specitic performance of contracts in all cases where it would
be considercd appropriate today scems to stem from their Inability to
examine the defendant. Specific performance came to be available for
the most part only in equity, The principal contemporary simificance
of this fact is the denial of a right to jury trial i actions for specific
performance.

CONCLUSION

Despile the differences we have described among the various forms
of action wsed to enforce informal agrecments in the later middie ages,
the law of comtract came to be regarded as a single entity. In the 16th
century Saint Germain wrote that “it is not much areued in the laws of
Englat] what diversity is between 2 contract, 8 concord, a promise, a

336, Klein v, Shell Ol Co., 386 F22d 5659, 662 (3th Oir. 19673

33T, Qe Crv. Cobr § 3390407 (West 15701 The Case of May Clark, 1 Black-
Ford 172 (Tud, 1827 3; #PO § EB3 (CH. Hegk 1566),

338, Siatwte of Labourers, 23 BEdw. 3, § 2 {134%),

335 A, FITZINCEDTR 1, mpre nole 26, at Laborers 55 {per Setome, CLE.B.): of.
GitamVILLE B8,

340, PMNaw, shpra note 28, gt 2080%  Sae qise jid. ot Bpp. 214,



1971] ENFORCEMENT OF INFORMAL CONTRACTS 1191

gift, a loan, or a pledge, & bargain, a covenant, or such other.  For the
intent of the law is to have the effect of the imatter argued, and not the
terms.”™*' In making this statemenl, Saint Germain prebably had
mind Roman law, in which # waesy “much argued” whether 2 given
transacton constiicd a sale, or lease, or one of the other forms of
contract.’™® In the earlier middle ages the Tnglish law of coniract was
also compurtmentalized.  Different rules were applied in actions of
debt, detlnue, account, and covenunl. For example, a specialty was
required Im covenant but not in debt.  Actions of debt survived if the
debtor died, but actions of account did not.  In some situations wager
of law was denied in account but allowed in detinue or debt.¥*® Tn the
later middle ages, although the neweor wrils that appeared were atso of
different types, such as assumpgit, cjectment, and breach of warranty,
the distinciions between these were not as clear cut as had been the
distinctions between debt, delinuwe, covenanl, and accounl. The care-
legsness of the Yearbooks about nemenclature illustrates this. The
word “trespass” might be used 1o describe an innkeepet’s wiif, or one
hased on assumpsit, ejectment, breach of warranty, or the Statute of
Labourers. Conversely, the sume writ appesrs under different names;
for cxample, what in later law was known as assampsit, n the Year-
books 15 varlowsly called “deceit,” “trespass,” and “trespass on the
case,”

Although there were often disputes 25 to whether a newer writ,
such as assumpsit, could be used in place of an older one, such as
debt,*** rarcly was there any controversy as to which of the newer
writs applied in a particular situation. For example, if it was doubtful
whether trespass or trespass on the case was appropriaic to the facts,
the question was usually resolved by allvwing the plaintiff to bring
gither, 7

This lack of concern for the respeciive boundaries of the newer
forms of action is undarstandable because there were so few differences
amonp them. Traditionally the rules applied in the vanous forms of
action were markedly dJifferent with regard to jurisdiction, form of
trial, type of process, and so forth.™"  But such differences were lurgely
absent in the vatious outgrowths of frespass thal we have becn diseuss-
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344, See texi [oflawmye note 230 supre.

345, Ker B Cowe, On LITTLETON *5Ta; Slade’s Case, 76 Lng Rep, 1072, 1078
(K.B. 1602); Rishop v. Viscounbess Montaguo, 79 BEng Rep, 42 (K.B. 18017 West
v. Trende. 79 Eng. Rep. 704 (KB, 1631). Hoewever, & stieniows effort was mode
in the tEth and |9h cenimzies 0o Jdraw @ Jlear Lne hetween toespass and case. (0
FirooT, mupra note 67, ot 134-87.

344, T Marmmanp, mipeg noee 319, ol 206-95,



1192 CALIFORNIA LAW REVIEW [Wol. 59:1145

mg. Whether the form of action was assumpsit, trover, or ejectment,
the king's court had jurisdiction, rial was by jury, and the defendant
Was subject (& arrest.

Insofar as differences did cxist between the later writs, history had
little to dor with them.  For cxample, trover was beld not to e against
exceutors for a conversion by their testater, because “the cause of action
is a tor,” which dicd with the tortfeasor.**™ But actions of assumpsit
did swvive the Jeath of the promisor, even though assumpsit, like
trover, arose from trespass.**'  The common origin of the writs derived
from trespass was also ignored in decizions regarding the propricty of
Joining ditferent forms in a single action. A claim for breach of war-
ranty couid not be joined with a count in assumpsit. “One cannot join
trespass and assumpsit I one action, or drover and asswmpsit in one
action, or deceit and assumpsit in one action, for that they are of sep-
aratc naiurcs, one grounded upon a right, the others upon torts, ™
Certainly this distinction between trespuss and assumpsit was not based
on history, for in the l6th-century Register, writs that we would call
assumpsit are listed under “Trespass, ™0

These unhistorical dislinetions, in turn, came to be ignored as
courts became mare liberal in allowing a joinder of actions “of separate
naturgs.™  In 1766 a delendant objected that the plaintiffs complaint
had included “an action on the ¢cuswom of the realm, which was foundexl
in contract, and therelure cannot be joined with 4 count in trover which
iratort.” But Chief Justice Wilmot disagreed:

Thiz motion 1= after the merits bave been tred, and a verdict found for
the plaintff, which the court will support il possible. 1t is objected
that the first count is lald geeei ex compractn, and cannot be nined
with trovet; supposing it was so, vet [ shal? lay no great stress upon
old eases 1o this point at this day, bat 1 think that the first count js laid
to be ex delicto of the defendant . . . which may undoubtedly be
joined with Trover *™

Maijtland, in a famous phrase, suggested that “the fortns of action
we have buried, bul they still rule us from their sraves™5 To g
large extenl, the opposite is true.  Even before the forms of action were
officially buried, they had ceased to ¢xercise a ruling influence on the
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development of the law. If the propesitions advanced in this Article
ate sound, we are much less the prisoners of history than is commenly
supposed.



