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the incidents of tenure.! The third object was attah1' 
the Statute of Enrolments, which, as \ve have seen . ' 
garded~s an Integral part of the Statute of U ses~ r 
enrolme~t of all bargains and sales. It is true that tt 
made no provision for covenants to stand seised', ..• 
framers foresee that ingenious conveyancers would 
Statute of Enrolments by the device of a bargain and 
term of years followed by a release. But we cannot e 
framers of any statute to possess the gift of prophecy. 
seen that the covenant to stand seised was not a recogni 
of con-v.ey~nce at the tin1e that the Statute was passed; 
was not tIll many years later that the validity of the m 
evading the Statute of Enrolments by means of a bargain 
for a term of years was finally established. 4 

The question whether the Statute succeeded in accom 
the fourth of these objects, by abolishing the separation b 
the legal and the equitable ownership, is rather more compI 
In the first place we must remember that the Statute d 
attempt to abolish this separation in all cases. We hav 
that it did not apply either to the case where A is pos 
of chattels real or personal to the use of B, or to the case 
the trustee has active duties to perform. The question i 
it succeed in attaining its object in the case to which it 
apply, i.e. where A is seised of hereditaments to the use 
he permit B to enjoy the property. The answer is that it 
succeed for about a century, because the courts of law 
equity set their faces against any attempt to evade the Sta 
by the limitation of a use upon a use.' 

Even before the passing of the Statute of Uses there
 
been at. l~ast one case in which the questio~ of the validity
 
a use !tmtted upon a use had arisen. 5 Whether any, and
 
so, what effect could be given to the second use was, accordi
 
to the Doctor and Student, a debateable question.6 But,
 
the whole, the courts seem to have inclined ~o the opinion th
 

~ Abov~ 465-46~. 2 Above 455 n. 4. 3 Above 425-426. 
Lutwlch v. Mitton (1621) Cro. lac. 604; above 4tO n. I. 

I) Brook, Ab. Feffe~~ntes al uses pI. 40 (24 Hy. VIII.); cpo ibid pI. 54 (3 
Hy. Y~II.); Ames, Ongm of Uses and Trust, Essays, A.A.L.H. ii 748; the wi! 
of WIlham Bulmer (I524~, Test. E~or. v r89, provides a clear instance by the creatio 
of a use on a use; he dIrected hIS feoffees to hold to the use of his wife for fiftee 
year~ " to ~~ch use and behove as I have charged my saide wif with. " 

Bk. 11 c. 2I-th~ ca~e put is a feoffment to X to the use that he pay a rent 
t.o AB;. an~ the question IS whether AB holds this rent to his own use if nothing 
further IS saId; t!'te Student answers in the affirmative, "without the contrary can 
be proved, and If the. contrary can be proved, and th,~.t the intent of the feoffor 
was, .that he should dispose of it for him as he should appoint, then hath he the 
ren~ m. use to another use, and so one use should be depending upon another use 
whIch IS seldom seen, and shall not be intended till it be proved." ' 
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USES AND TRUSTS 

effect could be given to it on the following grounds: They 
re clearly of opinion that if a use was implied by law in 
our of anyone, other than a volunteer, no further use could 
expressed. Thus we have seen that if A enfeoffed B for 

life estate or for an estate tail, B would hold to his own 
e, whether or no any further use was expressed, because the 
ligation arising from the tenure between A and B was a 
fficient consideration to raise a use in B's favour. 1 On the 
her hand, if A enfeoffed B gratuitously for an estate in fee 
rople, no such obligation arose, and a use would be implied 

A's favour; 2 but this implied use could be negatived if it 
as expressly stated that B was to hold to the use of X.3 A, 
other words, could waive a benefit which the law gave him. 
was quite a different case if A enfeoffed B in fee simple to 

e use of X to the use of Y; for here two wholly incompatible 
es were expressly limited. It was thought, and on the whole 
asonably, that the same principle should be applied to the 
cond of these uses" as was applied to an express use, ~hich 

s incompatible with an implied use in favour of a tenant for 
or in tail. 4 Therefore the use declared in favour of Y was 

id, because it was incompatible with the use previously declared 
favour of X. 
For a short time after the passing of the Statute of Uses 

me uncertainty on this point existed. In I 555, in the case 
M£lborn v. Ferrers,5 the question whether any effect could 
given to the second use was doubted; but three years later, 
Tyrrel's Case/> the court of Wards, with the approval of the 

dges of the court of Common' Pleas, decided that the second 
e was void. The facts of that case were as follows: Jane 

1 Above 42 9. 2 Above 424. 3 Above 424 and n. 5. 
4 That this was the line of thought comes out clearly in Brook, Ab. Feffemetttes al 
pI. '40-" Home fist feoffment in fee al iiii al son use, et les feoffees fierent 

e in tayl al estranger sans consideration, qui n'avoit conusanceAl primer use, 
endum in talliato ad usum de cesty que use et ses heires, Ie (enant in tayle ne 

a seisi al primer use, mes al son use .demesne quar . . • ity. est tenure enter les 
ors et Ie donee que est consideracion que Ie tenant in tayle sera seisi al son 

e demesne, et eadem lex del tenant a term d'ans et tenant pur vie .•. La 
ment que use soit expresse ad usum Ie donor ou feoffor, uncore ceo est consideracion 
e Ie donee ou feoffee ceo avera al son use demesne. Et eadem lex ou home vend 

terre pur xx li per indenture et execute estate al son use demesne, c'est voide 
itation del use; " that this view was followed by the court of Chancery seems 
ar from Cary I4, "If A sell land to B for £20 with confidence that it shall be 
the use of A, yet A shall have no remedy here, because the bargain had a 
sideration in itself;" cpo Holloway v. Pollard (1606) Moore (K.B.) 76I-a 
ision of Egerton C. that no use upon a use could be recognized. 

5 Dyer Iqb-If A and B his eldest son, enfeoff to the use of A to the use of 
youngest son for life, provided that the youngest son during his life permits B 
his heirs to make leases, reserving the rents to the youngest son during his 

, remainder to the use of A in fee, quare whether a lease made by A for twenty­
eyears be good; clearly it is good if the second use is void. 

6 Dyer 15Sa; Benloe 6r; I And. 37 pI. 96, 



470 LAV\T IN XVITH AND XVIITH CEN1' 

Tyrrel, for £400 paid by G. Tyrrel her son, by deed enrol 
bargained and sold to G. Tyrrel all her lands, to hold to 
said G. Tyrrel and his heirs, to the use of Jane for life, 
after her,decease to the use of G. Tyrrel and the heirs of 
body, and, in default of issue, to the use of the heirs of Ja 
These uses the court of Wards held to be void "because a 
cannot be reserved out of an use." "And here it ought 
be first an use transferred to the vendee before that any frd. 
hold or inheritance in the land can be vested in him by t 
inrollment. And this case has been doubted in the Comm 
Pleas before now. . . . But all the Judges of the C.B. a 
Saunders, Chief Justice, thought that the limitation of us 
above i~~~d, for suppose the statute of inrollments had nev 
been m ,but only the statute of uses, then the use abo 
could not be, because a use cannot be ingendered of a use 
Or, as Anderson more intelligently says, "the bargain £; 
money implies in itself a use, and the limitation of anoth 
use is merely contrary." . In Dz"llon v. Fraine he expressly com 
pares this case to the cases in which it had been held that a tenan 
for life or in tail could be seised to no use but his own, becaus 
the tenure between feoffor and feoffee having raised an implied us 
in favour of the feoffee, no other use could be expressed. l 

It would appear from Dyer's report that the court of Ward 
were of opinion that, if the u'se had been transferred to G. Tyrrel 
the son, by indenture inrolled, he might then have declared that 
he held to the use of Jane Tyrrel' for life; but that this could not 
be done by one conveyance, because a use cannot be reserved out 
of a use. The reasoning of the court of Common Pleas was, 
however, somewhat different. They followed precedent, and laid 
it down that in no case could a use be executed which would 
contradict a use which arose by implication of law, whether by 
reason of a feoffment in tail or for life, or by reason of a bargain 
and sale. About the same time they also decided that no im­
plied use could be raised which would contradict a use expressly 
declared-a logical decision of what was really the converse 
case. 2 

~ I And. at p. ~13, " It is agreed [by Tytrel's Case] that if one by deed indented 
~nd mrolled bargams and sells land to LS. to the use of the bargainor for life or 
m fee or to the use of a stranger, this limitation of a use is wholly void, because 
by the sale for money a "Use is implied, ,and to limit another (even though it be 
by deed that the other use is limited) is merely repugnant to the first use, and 
they cannot stand t~gether, an~ 24. H. 8 Br. tit. Feoffment al Uses 40 [above 429 
n. 5J one cannot gIve land m tad to the use of another because the tenant in 
tail cannot be seised to the use of anyone else than hims~lf and the heirs of his 
body, and cannot make a valid feoffment to him to whom the [second] use is 
appointed. " 
• 2,. I And. 37 pl. 95-"Note by all the judges that if one without consideration 
lllfeoffs another by deed to have and to hold 13.l}d to the feoffee and his heirs to his 
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In coming to these decisions the court followed an obvious 
alogy, and~pplied both. to the use implied from a bargain and 
Ie, and to a use expressly declared, the law in force with 
gard to the ute implied from a gift to A for life or in tail. 
ut we have seen that, towards the end of the sixteenth century, 
me lawyers thought that the use implied by law in favour of 
e donee on a gift for life or in tail might be rebutted by express 

eclaration. 1 But if this were so, why should not the use implied 
om a bargain and sale be likewise rebutted? If this could be 
one the decision ,in Tyrrel's Case could not stand. But by this 
imean alternative reason had been found for it. The court of 
ommon Pleas had declined to separate the two uses, and allow 
e validity of a use declared upon the legal estate arising from 

he execution of the first use by the Statute. 2 Now a use was 
ot regarded as having any existence at all at law.s It is true 
at in respect to some of its incidents the use of freehold land 
as assimilated by the chancellor to a hereditament; 4 but it 
ad not all the qualities of a hereditament; 5 so that it could 
ardly be maintained that it was a true hereditament. But if it 
as not a hereditament no use declared on it could be executed 
y the statute.6 It was in the same 'position a~ the use of a 
hattel real or personal. 

But, if this reason is given for the decision, it may be asked 
hy the chancellor should not enforce this second use. In an 
onymous case' of the year 1580 the judges, in answer to a 

uestion asked them by the chancellor, said that the use of a term 
f years was void in that it was not executed by the Statute of 
ses. 7 But it is quite clear that the chancellor recognized these 

he feoffee's) own use, and the feoffee suffers the feoffor to occupy the land for divers 
ears, still the right is in the feoffee, because an express use is contained in the deed, 
hich is sufficient without any other consideration; the law is the same when the 
offment is made to the use of a stranger and his heirs; " see above 424 n. 5, 469. 

1 Above 429 n. 6; Anderson notes this diversity of opinion in his argument in 
ilIon v. Fraine (1589-1595), I And. at p. 313; and in Corbet's Case (1599-1600) 
And. at p. 136 it was said, "Et (nient obstant Ie opinion de darren temps) si un 
ne terre a auter in tail al use de auter et ses heyres, cest limitation de use est ouster­
ent void come appier 24 H. 8." 

2 Above 470. 3 Above 430, 440. . 
4 Wimbish v. Talbois (1551) Plowden at p. 58 per Mountague C.]. j above 437­

38. ~ 
5 Winchester's Case (1583) 3 Co. Rep. at f. 2b. . 
6 Bacon, Reading 425, " the fourth word is hereditament. . . . This word excludes 

nnuities and uses themselves; so that an use cannot be to a use." 
7 Dyer 369a, "A being possessed of a lease for a term of years granted all his 

ate . . . toB and C and their assigns to the use of the said A and his wife for 
e term of their lives and of the longer liver of them. ~ And afterwards the said A 
ve to a stranger such interest as he then had in the said lands in lease, and died. 
hether this grant made by A gave all the term of Band C or not? And it was 
swered by all the Justices and the Chief Baron . • . that the gift or grant of him, 
trust for whom the term was granted, was void, and out of the statute of cestuyque 

ses etc. ;" after noting, this ~q.se Crompton~ Co~rts 6S, saYI?, "Mes dope dt,m t~r~~ 
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uses.1 If, it might be said, he enforced one kind of uses not 
cognized by the common law courts because not executed 
the Statute, why should he not recognize another sort? But; 
certainly did. not recognize these uses upon. uses; 2 and 
·reason no doubt is that if the cI;ancellor had enforced uses u 
uses, such as those which were sr~ated in Tyrrel's Case, the kin 
revenue from the incidents of tenure would again have be 
depleted, and frauds upon creditors and purchasers,3 and evasio 
of th7 laws imposing forfeitures for treason or felony a 
penalties for recusancy,4 would have been facilitated. In sho 
,all the objects ~specified in the preamble to the Statute wou 
have been frustrated. Tyrrel's Case was decided in the court 
Wards where the financial interests of the king were likely 
have the greatest weight; and the chancellor was a great offic 
of state with whom s,imilar considerations might also be expecte 
to weigh. 5 However this may be, there is good evidence th 
at the end of the sixteenth century Lord Ellesmere agreed wit 
the views expressed by those who framed the preamble to th 
Statute,6 and expressed dislike for trusts for long terms of year 
made by tenants in chief, because they were used to defraud th 
king of his feudal revenue. 7 For these reasons therefore 'the cour 
of Chancery was hardly likely in EUesmere's'time to ;ender th 
Statute nugatory by recognizing the uses of uses. But consider 
ing the financial straits of the government at the end ~f the six 
teenth and the beginning of the seventeenth century, it was probabl 
the financial reas~n which weighed the ~ost heayily. At any rate 
we shall see that it was not till the incidents of tenure had become 
things of the past that the Chancery finally decided in all cases to 
enforce as trusts those use,s upon uses. which Tyrrel's Case had 

pur ans a~ use est· bon matter a cest jour in conscience, et que i1 avera Sub"'ena in Ie 
Chauncene." r 

1 Brook, Ab. Feffementes al uses pI. 60 (1556). "Done del terre pur ans ou 
~un leas,e pur ans a un use est bon, non obstant Ie statute de R. 3, quar l'estatut est 
mtend d avoyd~r dones de chatels al uses pur defrauder creditors tantum, et sic est 
Ie pr;amble et mtent del cest estatut; " cpo I And. 293, 294 pI. 302, and last note. 

. See Holloway v. Pollard (1606) Moore (K.B.) 761, where Lord Ellesmere recog­
nIzed the rule that there could be no use on a use. 

: See below 480-482, for the statutes directed against these frauds. 
See below 482, for statutes directed against secret trusts for some of these 

purposes.
5V:01. i 396-397 i; vol. v 217; Spedding, Letters and Life of Bacon v 252, where 

Bacon 10 a letter to James 1. describes the Chancery as " the court of your absolute 
power." 

6 Hudson, St~r Cha~ber, 6g, tells us that Lord Ellesmere was of opinion that 
the Statute o~ WIlls, whIch, as we have seen (above 465-466), had deliberately re­
versed the pohcy of th.e Statute of Uses, " was not only the ruin of ancient families, 
but the. nurse of forg~rIes, for that, by colour of making wills men's lands were con­
veyed m the extremIty of their sickness,' when they had no' power of disposing of 
them." 

7. Cary 8; ~nd the cases cited above 469 n. 4; see also vol. v 306 n. 6; Coke 
also m Lampet s Case (1612). 10 Co. Rep. at f. 52a pointed ,out that these trusts for 
long terms were mq.de wIth thIS purpose. . ' 
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elared to be void at law.! It was not until this result had been 
hieved, more than a hundred years after the passing of the 
atute, that it can be said that it had failed to effect a union 
tween the legal and the equitable estate in the cases to which 
applied. 
We must now turn to the broad results of the Statute of Uses 

on the future development of uses and trusts at law and in equity. 

(3) The Use at Common Law and the Equitable Trust. 
The uses executed by the Statute, and thus brought within 

e sphere of common law jurisdiction, gave a much-needed 
asticity to the land law, and enabled this essentially medi~val 

dyof law to be adapted to the changed commercial, industrial, 
d agricultural conditions of the sixteenth and seventeenth 
n~uries.2 With the history of the technical developments in the 
w by means of which they produced this result I shall deal in 
e second Part of this Book.s Here I shall only indicate in brief 
tline the manner in which they influenced the future development 
the land law. 

The broad'result of the conversion of the uses affected by the 
tatute into legal estates, was a large addition to the powers of 
e landowner, and an improvement in the means by which these 
wers were exercised. Since the Statute was not accompanied 
any large reforms of the land law, landowners retained all their 
isting powers of dealing with their property, and, in addition, 
·ned the new powers and the improved modes of exercising them 
ich were rendered possible by the machinery of the use. The 

ill with which the conveyancers made use of the position which 
e statute had thus created enabled landowners to make full use 
their opportunities: and they used them with very little inter­
ence on	 the part of the legislature. The chief limitation on 
ir freedom of action came, not from the legislature, but from 
courts~ 

We have seen that, from an early period, the courts had been 
ute to prevent any direct restrictions upon freedom of alienation. 4 

e readiness with which they had allowed the estate tail to be 
red by the device of a coininon recovery showed that they were 
ally astute to prevent the indefinite fettering of that freedom 
the means of unbarrable entails,5 even when the creation of 
se entails had the sanction of the legislature; and the restric­
ns which they placed upon the con,tingent remainder, the validity 

1 Vol. v 3°9; vol. vi chap. 8; for earlier cases in which these uses upon usef; had 
enforced under special circumstances see vol. v 307-309. 

.2 Above 438-442.	 3 Pt. II. c. I §§ 4, 5 and 6. 
4 Vol. iii 85-86.	 5 Ibid II7-120• 


