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v Attempts to Control the Legal Profession

the whole rather ineffective. In many instances they were deeply
:esented and often vehemently opposed by the lawyers who, at least
in some places, preferred to regulate by themselves these vital mat-
ters more equitably either through voluntary agreements or
through the instrumentality of local "bar associations."

. ~he Revolution and the deeply emotional aftennath of this
historic event induced some of the new states to pass a series of
acts i?tended to eliminate from the profession as well as from the
practice of law certain lawyers, among them some of the most re-
nowl~edpractitioners of colonial days, who during the protracted
conflict had sided with the cause of the British crown, or who, in
the opinion of the patriots, had not displayed sufficient patriotism
or shown enough enthusiastic attachment to the principles of inde-
pendence and liberty. Thus, in 1778, Massachusetts passed an act
fo:bidding the return of those lawyers who had "joined the ene-
rrues" of the United Stares.' A year later, in 1779, a further enact-
ment simply confiscated the estates of some of these "Ioyalists.:"
In 1781 the Massachusetts Supreme Judicial Court, by rule of
court, required all lawyers to take an "Oath of Allegiance ... in
order to ... exclude [from the profession] men who are enemies of
their Country";" and in 1785 the Massachusetts legislature enacted
that only persons "well affected to the constitution and govern-
ment of this Commonwealth" shall be admitted to practice." TIle
state of New York followed a similar policy: In 1779 it passed an
act requiring all attorneys to produce evidence "of their attach-
ment to the liberties and independence of America," and give satis-
factory proof that during the war they had conducted themselves
as "good and zealous friends of the American cause."! In 1781 a
further act was passed providing for the specific administration of
a "loyalty oath," and forbidding any lawyer who failed to take this
oath to continue in the practice of law. 6

But after a while people began to calm down and, as must
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further order provided "[tjhat only tWO counsellors be permitted. "11

to argue for each parry, plaintiff and defendant, 111 a cause.
The First United States Circuit Court of Appeals, by a spe-

cialrulewhich was not observed by the other Circuit Courts, e~tab-
lishedfour degrees of practitioners, namely: serjea~t, barrISter,
counselor,and attorney. An attorney was required either to have
graduatedfrom a college and studied law in the office of an attorney
orcounselor for at least three years or, if not a college graduate, to
haveread law in the office of an attorney or counselor for at least
fouryears and have practiced in a state court for at least one year.
He was eligible for promotion to the rank of counselor aft:r tWO
yearsof practice in a Circuit Court. A counselor could be raised to
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who bya I Iicati, C ose app cation to the Study of the Science they pro-
fess, by a mode of Conduct which gives a Conviction of the Recti-
tude of their m' d d I" "10 S, an a aimess of Practice that does Honour
to th~Profession of the Law, shall distinguish themselves as men
of SCience Honour d I " D, an ntegnty: 0 Order that no Gentleman
shall be called to the Degree of Barrister until he shall merit the
same, by his conspicuous Learning Ability and Honesty' and that
the Court will I h . '. ',0 t elf own mere Motion call to the Bar such
Persons as shall re,nder themselves worthy as aforesaid; and that
the ~anner of calling Barristers shall be as follows: ... The Chief
justi . hi b "ce, or 10 IS a sence, the Senior Justice shall in the name of
the Court, repeat to him [the gentleman who qualifies for the
rank of barrist:r] the Qualifications necessary for a Barrister at
Law; shall let him know that it is a Conviction in the Mind of the
Court of his being possessed of these Qualifications that induces
t~em to confer this Honour upon him; and shall solemnly charge
him so to conduct himself as to be of singular Service to his Coun-
try by exerting his abilities for the Defence of her Constitutional
Freedom; and so to demean himself as to do Honour to the Court
and Bar.1S
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of Rights having provided that every Subject shall be heard by
himself or his Council at his Election, in order therefore to carry
the same Provisions into effect and to exclude men who are ene-
mies to their Country, immoral Persons and com .... o~ the ~eace
from stirring up unnecessary Law S[uits] and fomentIng Dissen-
tions and Division amongst the good People o.f this Com~on-
wealth. The Court do in pursuance of the authority by Law given
them make the following Rule, viz: That no Pers~n shall be per-
mitted to practise in this Court as an attorney untlll he shall have
been regularly sworn as the Law directs; an~ that no Person. shall
be admitted an attorney of s[ai]d Court untill they are convInced
from the manner of his Life that he is a Friend to the Interest and
Independence of this Country-that he sustains a good moral C~ar~
acter and has had Time & opportunity for & ha~h really acqull:,ed
sufficient Learn[ing] to render himself useful 10 the profession
and Practice of the Law."

In 1785, by An Act Regulating the Admission o~ Attornies,
the legislature provided that "no person shall be adml~ted an at-
torney in any Court in this Commonwealth, unless he .15 a. person
of good moral character, and well affected to the consntuuon and
government of this Commonwealth." The applicant was also ex-
pected to be a professionally qualified andlfrofi~ient pe~son~ and
he was required to take an oath of office. Th.lS oa~h, it will be
noted, was practically identical with that prescnbed m q01. The
Act of q85 also stipulated that "parties may plead and manage
their ... causes ... by the assistance of such counsel,~s they sh~ll
see fit to engage." Neither plaintiff nor defendant 10 any SUIt,
shall ... be allowed to manage their cause by more than tWO at-
tomies.'?" In 1795 "admission fees" for attorneys were set at
twenty dollars for the Court of Common Pleas, thirty dollars for
the Supreme Judicial Court, and forty dollars for barristers."

15 Bailey, Attorneys and Their Admission to the Bar of Mauacbusettt 3'

(1907)·16Acts of 1785, chap. ~~' sec. I; I The General Laws of MllullchusetU 199

(181}).17 Acts of '785, chap. ~3, sec.~; 1 The Ge1leTlll Laws of Mauachusetts loo
(18I}); The PeTpetlUllLaws, of the Commonwealth of Massachusettt, 17

8
0-

1
7
88

170 (1788).
18 Acts of 1785, chap. 80, sec. 4; I The GeneTal Laws of MlUsdc~etts 5°4

(181}). In 181+ when ceruin partS of the ACt of 1795 were l:epea1ed, It was en·

ACfter 1784, however, no additional barristers were created by the
ourt."
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k I~ 1806 a ruling of the Supreme Judicial Court introduced the
fan 0 ~o~nselor in place of that of barrister. This latter rankwas
nor explicirlv abolished, but was merely superseded by that of
counselor Thi 01' I ""busi . s r mg a so privided that "[0]0 attorney shall clothe

usmess of a counsellor, unless he shall have been made or admitted
as s~ch by the Court. All attorneys of this Court, who havebeen
adnutted three years before the sitting of this Court shall be, and
are hereby mad II d " '" d. . ' e counse ors, an are entitled to all the nghts an
pr.1Vilege~as such. No attorney or counsellor shall hereafter be ad-
nuhtted :Vlthour a previous examination.v'v Ir was further stipulated
t at pnor to his drni " d" " IC . a ISS100 as an attorney of the Supreme Ju \CIa

Dun the candidate must have practiced as an attorney before the
COUrtof Common Pleas for at least three years or must be a person
who "b id ', eSI es a good school education [had] devoted seven years,
at the least to II"t . • .' hI . ' erary acquismons and three years thereof, at t e
east, 10 the office, and under the instruction of a barrister or
c?~nsellor practicing in this Court.':" In 181~ the Supreme ju-
dlcIa~COUrt repealed the rules of 1806 and adopted a number of
subscimre rules 21 Th I" "hlib . ese new III es provided that a person WIt a
~ eral education and a college degree could be admitted to prac-

tice .as an attorney before the Supreme Judicial Court if he had
s~dled law in the office of a counselor for three years and prac~
be re as an attorney in the lower courts for tWOyears. He had to

e recommend:d by the local bar "as having a good moral char-
acter and as SUItably qualified.'?" Persons lacking a liberal educa-

acted that the "admissi fee" f "ad . . sswn ee 0 twenty dollars demanded of attorneys on theu
nussion to the bar of th C" "Coestablishin .. ~ ircun UITsof Common Pleas should be used for the

rions'' in t~ and mal~[ammg ~f a law library or "County Law Library Associa-
L f e respective counties. Acts of 181+. chap. 178 sec. a: z The General

aws 0 Massachusetts ,8, (8 ) F ddi ." . .pr . . M I 23 . or a itonal derails regarding the admisSIOn to
of~lce ln

b
assachusetts, see Bailey, Attorneys and Their Admission to the Bar

assac usetts 29ff (Itvl7) F .1. "I 1 " . . h" b . '.,._. or Ute oya ty oath reqUIred of all n<>rsonsWIS -
109 to e admitted to the b h ., ,~
~a 11£, see t c l~ assachusetts Constitution of 1780, chap. 6,
"...e. I.

1112 Mass (T) (
P

o" d d . yng 72-'7; 1806). The examiners for Suffolk Coun"' ap-
Ime un er the rules of f 806 ~,G court 0 I were Theophilus Parsons Qlristopher

Seor~, ~am~1 Dexter, Harrison Gray Otis, William Sullivan, and Ch~rles Jackson.
e :10cy, tto77Jeyr and Their Admission to the Bar of Masrachllretts 41 (1907)'

;12 Mass. (Tyng) 7+.sec. VIII (1806).
6 Mass. (Tyng) 382-85 (1810).

22 Ibid., sec. I.
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rion or a college degree who had studied law witl~ son:e couns~lor
for fiveyears were to be considered as having qualificatlons eqUlva-
lent to a liberal education and a college degree.23 A college grad-
uate, who for one year had studied law in the office of an out-of-
state attorney admitted to practice before that state's hlghest court,
had to study law for two additional years in the office of a Ma~sa-
chusetts counselor of the Supreme Judicial Court." A person With-
out a liberal education and without a college degree, who had
studied law for two years with an out-of-state a~t?rney of t~e
highest court of that state, had to study three addmonal years ill
the office of a Massachusetts counselor. 25 The bar was not to
recommend any candidate who did not meet these qualifications.

26

Although the recommendation of the bar was necessary for ad-
mission to practice, an unreasonable refusal to recommend an
otherwise qualified person (or an unreasonable refusal by any of
the lower courts to admit to practice a duly r~commended. and
qualified person) entitled a candidate to be exarnlOedand admltt~d
directly by one of the justices of the Supreme Court." By the. dIS-
cretion of the Massachusetts Supreme Judicial Court a qualified
attorney admitted to practice in any other state supreme court ~f
judicature could be admitted to the Massachusetts Supreme JUdI-
cial Court, provided he had become an inha?itant of Massachu-
setts." After practicing for at least two years 10 the Massachusetts
Supreme Judicial Court, an attorney could, on the recommenda-
tion of the bar, be promoted to the rank of cou~selor of th~ ~u-
preme Judicial Court." The rules of 1810 relating to admission
were reaffirmed in 1820.

30
.

In 1836, presumably under the impact of cer:ain ideas whlc~
are frequently referred to as "the spirit of Jacksoman democracy,

23 Ibid., sec. II.
24/bid., sec. III.
25 Ibid., sec. IV.
26 Ibid.., sec.V.
21 Ibid., sec. VI.
28 Ibid., sec. vn. I I d hdbce
211Ibid., sec. VIlI. It will be noted that many of these ~ es a rea y ~ B ~

h 5 ff Ik Co nn! bar prior to the Revolution. See Recor - 00
proposed by t e u o. dU:' r oceedings of the A!tUracbusetts Hirtoncal
of the Suffolk BOT, reprmte In 19 T

Society 147-'79 (1861-62).
8016 Mass. (Tyng) 370 (1820).

'3 I
'3°
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Supreme Judicial Court, the Court of Common Pleas, and the
Court of General Sessions of the Peace." In 1795 it was enacted
that the following fees should be allowed: "to parries receiving
costs, for an attorney in all causes where an issue in law or fact is
joined in the Supreme Judicial Court, two dollars fifty cents. And
in all other causes of the Court of Common Pleas, and Court of
General Sessions of the Peace, where an issue in law or fact is
joined, one dollar fifty cents; and in all other causes in the said
courts, one dollar.?"

THE RISE OF THE LEGAL PROFESSION

Massachusetts reversed' diti I. . Its tea mona policy of requiring themost
exacung education I d d. a stan ar s of admission to the bar. In anew
statute devised to hticall II" ~ row open the profession of the law to prac-

ya citizens, It was enacted that "[ajny citizen of thisCom-
monwealth of th fh ' e age 0 twenty one years and of good moral
c aracter , , . who shall not have studied .. , '[law in the officeof
some attorney ithi hi ', WIt In t IS state for three years] mayan the
recommendation of '...'"ion rh any attorney within this Commonwealth,pcn·
non t e supreme co f " df drni urt, or court a common pleas, to be exalIl1ne

h
urnam!SSlOnas an attOrney in said courts whereupon the court

S a assign some tim d If' .' '1 h
h n

e an p ace or the exammanon and I t ey
S a thereupon be 5 ti fi d ith hi 'l"fi. a IS e WIt IS acquirements and quaI ca-
nons he shall b d " dI " "
f

Il ' e a rrutte ,Ill like manner as if he had studiedthree
u years "81 P .. . . ersons so admitted "to practise in any court, may

practise III every th "dis" 0 er COUrt,III the state, and there shallbe no

h
nnctron of counsellors and anomeys.'?" And any person, "who

s all have been admitt d hi h.udici I . e an attorney or counsellor of the Ig est
! h bir court III any other state .. , and shall afterwards becomean
III a rtant of this t be admi "" 1 . s ate, may e admitted to practIce here, upon
sans actory eviden f hi f" I . ,ce 0 IS good moral character and his pro es-
Slana qualification "33 Als" I h h s. 0, any person of good moral character,

a r aug not admitr d
d 1 d

. I e an attorney, may manage prosecute or
e en a surr foranyoth ., '. hized f h ' er person, provided he ]S specially aut or-

or t at purpose b th f ""b ' Y e party or whom he appears inwrrnng-
or I y per:so?~l nomination in open COUIT."84 In brief ~heold and
rat ier pnrmnve not' h '
torn d

. ron t at anyone may either act as his own zt-
eyor esrgnate h' .

dd
. as IS attorney any person of his own chOOSIng

was su enly revIVed.
After the Revolution h j"the Massach I' two s ort- lVed attempts were made by

the general r~::t~~n e1:Iat.ure.t? re~late attorneys' fees. In 178.
6

cOal C h g es.III CivIlactions before the Supreme Judl-
] OUrt, W enever an I f Iat twelve shiIlin s and a s~ue~ . aw ~nd fact was joined, were set

81 g , t SlX shillings 10 all other matters before the
Chap. S8, sees. 19--20' The R . dMassachusetts 541-.4

2
(18 6) Th. e-x:'~e Statutes of the Comm01lweaJth of

Massachusetts Supreme J~d" ._, eolSproVIsIon abrogated some of the rules of the
321b' IClal Urt of 1806

Id.,chap.SS sec 'J "
S ' • •
3 Ibid., chap. SS, sec. 2'

3f/b'd "1.,chap.8S,sec.27·

ee Acts of 1786, chap. 73; The Perpetual Laws, of the C011lmon~ealth of
Massachusetts, 1780-1788 17S (1788). This Act was repealed the following year.
Acts of 1787, chap. 65, sec. I; I The General Laws of Massachusetts 316 (18

2
3).

38 Acts of 1795, chap. 41; I The General Laws of Massachusetts 4
81 (1823).

See also Acts of 1813, chap, II; 2 The General Laws of Massachusetts 334 (1823)'
But in the main the fees for professional services were determined largely by
agreement among the lawyers themselves, A schedule of charges was adopted by
the bar as the lowest fees that could reasonably be demanded, and the members
of the profession bound themselves "not to receive Jess fees or compensation than
therein expressed." Quoted in Chase, Lemuel Shaw U9 (1918). The first of such
schedules of established fees was adopted in 1796, "taking into considerati?n the
great depreciation of money ... and the general inadequacy of the fees hitherto
paid in many cases to the services performed in the line of our profession." !bid.
In 1819 a resolution of the bar called for a substantial increase in professional
charges. The preamble to this resolution stated the reasons for this action: "Tak-
ing into consideration that the rules of the Supreme Judici\ll Court [of Massachu-
setts] require that nine years, at least, should have been passed in literary and
professional pursuits, to qualify a man for admission to that Cour.t as ~n attorney
thereof, and two years practice therein as an attorney, to qualify him for ad-
mission as a counsellor thereof, and also that those who take upon themselves to
perform professional duties are, and ought to be, l~olden in lav.: and honor t.o
mdemnify their clients for all losses or damages which are occasIoned by negli-
gence or want of professional knowledge; and lastl.y, th,at the m~mbers of the
p.rofession \lre !leVer IIpplied to if the party c~n obta~~, ~Jthout thel! IIgency, the
nghts which the laws of the land secure to hun .. ,. IbId. The ~harges fi.xed by
this new IIgreement seem to hllve been r!lther modest: foryrofesslonal adVice and
consultation where the value of the disputed interest or datm exceeds five Jlundred
dollars five dolbrs. for II letter demanding payment for a sum over five hundred
dollars: twO dona~; for arguing a case. in the Supreme Judicial Cou:t, rwen~y
dollars; for cuUecting mon~y not ex:~eedmg ~~e thousand dolla~, a retam~: of ~ VI
per cent, Thcse rates, which csublished nununum fees, ho~e"e~, were not .m-
tended to restrict gentlemen frum taking h.igher compensation an cases of diffi-
culty or magnitude." Ibid., 129'--3°,By 1817 lunety-seven counselors, four attorneys
of the Supreme Judicial Court, and twenty-fi,ve .attOrneys of tile Court of Com-
mon Pleas, prcsum2bly the o\'erwhclming ITl2Jonty of the MassachusettS bar, had

$igned this resolution, Ibid., 130.
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In r8zo,theyear M . b .Judicial COUrt f M' ame ecamcasoverclgnsrare, the Supreme
regulations of D

h
Same made a general rule that "[[Jhe rulesand

f
t e upreme judi " I C f 1 h "orce on the fif h lela ourt 0 1\ assac usetts, ill

of Counsello reCdnt
A

day of March, 1820, relating to the admission
IS an ttorneys to . h II b id d "force in this C . practice,s a e COUSl erc asill

M h curt until further order.'?" By a rule of court the
assac usetts SUpI J d" ialall the rules of thi Cour U rei Court, in r820, ordered "[tlhat

admission of IS ourr, excepting only those which relate to the
This rneant t~ou~sellors and attorneys ... shall be repealed."38
Corm of 8 3:[ t te ¥cneral rules of the Massachusetts Supreme

I 10 were in fore . M"the Suprem J di " I e III ame, at least for a while. In IS.Z
e U lela COUrt f Mai " frules rel ti h 0 ame Issued a comprehensive set0

a 109 to t e admissi ftice befo he' I~n 0 counselors and attorneys to prac~
ret at ourt40W h " "ments th . It some nunor alterations and amend~

, ese new rules we . II "chusetts r I f re practlca Y Identical with the Massa~
ures o 1820 Allatto d dbadmitted ... rneys an counselors who ha ceo
to pracnce in the M h S ' f dicature m-i M assac usetts upreme Court a )u 1-

pnor to arch IS 8 d " "Februa ' I 20, an were residents of MalOeon
Maine rys ro, 182 I, were considered attorneys or counselors of the

upreme Court."
Aside from auth .. hfrom time to ti jOnZl?g t e Supreme Judicial Court to make

a tune ru es with r he admi .and counselors 42 the M' esp~ct to t e admission of attorneys
passed as' iA ame. legislature, on February 10, ISH,
person u~ecia f ct Regulatmg the Admission of Attornies: No
the go ' ess 0 good moral character and well affected toward

vernment and ..voted conStItutIOn of the state, nor until he had "de~
attai~::~~"yea:ha~least to the acquisition of scientific aod legal
tutioo, shoulda~e a;m .taken the oa~h prescribed in the state consti~

ltted to practIce as an attorney in any court.43

37 M'811 I 2.me (Greenleaf) 410 (18n).
39 16Mass. (Tyng) 370 (18w).
40 6Ma~. (Tyag) 382-85.

I Mamc (Greenlcaf) 4[0-1 (8) "These rules did nor appl h C"" I 22 ; 9 Mame (Greenleaf) 295-<J7 (1835)'
41' Y w t e ourt of Chance
421 Mamc (Greenleaf) ,,"10(18n). ry.

Act of June 24 1820 I L f h S.a/bid ""'---~' , awfO t e tateof Mamn43 (1821).
. ., 3'J"",,,7. A person who failed tentitled w demand or e . .0 meet these requirementS wa.>not

E
r celve any remuneration for his f' 1 "d

397. very atwrney admitt d .. pro cssJOna services. fbi .,
chargcd an "admission fc ";-1 to practice m the Supreme Judicial Court WlIS

C. IC money thus coUected was applied to the salary

2)4
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Neither the plaintiff nor the defendant in any action was permitted
to retain more than two attorneys to manage their cause," but
every citizen was authorized to handle his own suit either by him-
s~lfor ?y any person "of a good and decent moral character" of
hIS choice. Such person, upon producing a letter of attorney, had
the power to prosecute or defend any action as fully as any duly
admitted and sworn attorney." In 1825 it was enacted that "[a]ny
person who shall have been admitted to practice law in the highest
court [of judicature] in any other State, where the qualifications
for admission are equal to those in this State, may be admitted to
practice in this State, Provided He otherwise confonns to the rules
and regulations adopted for the admission of attomies and Counsel-
lors, although he may not have prosecuted his professional studies
two years in this Stare.':" In I826, it was enacted that no person
who has "applied himself to the acquisition of literary, scientific
and legal attainments" as required under the Act of February 10,

182 I, shall "be required to pursue his studies for a longer time, in
order to be qualified for admission as an attorney in the Court of
Common Pleas," provided he is able to meet the standards of good
~oral character, adequate legal knowledge, "and is otherwise qual-
ified according to the requisitions of Iaw.?" In I830 the legIslature
apparently reintroduced the requirement of at least one year of

?f the Reporter of the Supremc Judicial Court. Ibid., ~46. On February H, [812,
It was enacted that no pcrson should be admitted as an attorney in the Circuit
Court of Common Pleas or in any Court of Common Picas, until he had paid the
County Trcasurer twenty dollars. And no person was to be admitted as an at-
to:ney in the Supreme Judicial Court until hc had paid the Clerk of this Court

cluny dollars. 3 ibid., fj-[O (1831).
4,4 I ibid.,397 (18H).
-IS Ibid., 397--98.
46 Act of February 25, [825, 3 ibid., [51-5! (1831). This Act in part repealed

the Act of February 10, 18H (see note 43. Chapter V, above) as well as part of the
rules and regulations of the Supreme Judicial Court of [812 (see note 4°, Chapter
V, above), which had provided that all persons desiring to be IIdmiued to practice
in Maine must have studied at least three years with a coun.sc:lor in Maine. I ibid ..

397 (18H); I Maine (Greenleaf) 41J (1812).
47Act of Febroary 27,1816.3 ibid., 174-75 (18}1?!his Act el.im~ated the

provision of the Act of 1815that any candidate for admJS5lonto practlCe.lrrespec~
tive of his other qualifications, must have srudied at least rw~yean with a coun-
selor in Maine. See the preceding note. The Act also proVided that the several
CourtS of Common Pleas were authorized to prescribe proper regulations for the
admis5ion of attorner-; to their respeccin bars. Ibid .. 175·
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!egal studies inMaine: "[A Jny person of good moral character,who
IS well affected towards the Government and Constitution of this
State, ~~d shall ~ave.faithfully devoted seven years, at least,to the
acqUISIQOnof scientific and legal attainments, whereof three shall
have been spent inprofessional studies, with some counsellor atlaw,
and one of the three, with such counsellor in this State shallbead-
mitted to practice as an attorney, at the Court of Common Pleas,
upon his taking ... the oaths ... required by the constitution and
laws.of this State. "48 Finally, in 1837, the legislature enacted that :he
justices of the Supreme Judicial Court should not only prescnbe
rules f?r the admission of attorneys to practice law in all the courtS
of Marne as well as define a course of studies to be pursued by per~
sons wishing to be admitted, but also appoint annually within eac~
county a committee of counselors to examine all applicants. If rhs
committee found that the applicant was a person twenty-one years
of age, of good moral character, well affected to the governm~nt
and c~nstitution of Maine, and had pursued the course of ~dies
prescribed by the Supreme Judicial Court as well as had acquired a
thorough understanding of the law, it should certify him to the
court. Upon such certification the applicant was to be adrnined
by the court to practice both in the county where the applic300n
was made and in the Supreme Judicial Court, provided he paid the
required "admission fee" and took the oath of office as well as an
oath to suPPOrt the Constitution of the United Scates."

In 1797 , Vermont passed An Act Adopting the Common Law
of England, which among other matters provided in section 2 I

"[tjhat the supreme and county courts shall have power to admit
atrornies insaid couns.t'w Section 2 2 of this Act stipulated that any
person wishing to be admitted as an attorney to the county courts
should be examined by the judges and "by the attornies of the bar,"
and "if upon examination, he shall be found ... to have a competent
knowledge of the law, and be of good moral character, he shall,
after taking ... the oath prescribed by law, be admitted to all the
privileges of an attorney at law in this state."51 And "the supreme

48 Act of March 15, 1830, 3 ibid., 3 10 (,83')'
49 The Revised Statutes of the State of Maine, Passed October 221 184fJ

4T6-17 (184r)·
50I Laws of the State of Vermont 60 (1808).
51 Ibid.

I
I
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court of judicature in this state, shall have the exclusive right of ad-
mitting attornies to plead at their bar; and no attorney, who shall be
admitted to plead at the county courts ... shall hereby be author-
~ed or empowered to plead in the supreme court, without permis-
sion or license first obtained from said court. "52

In 1797 the Vermont legislature also enacted that no sheriff,
deputy sheriff, or constable should act asan attorney for others, and
that no justice of the peace "shall be of counsel, or act ~ an atto~-
ney ... [or] undertake to advise, or assist any party, m any SUIt
or cause pending before him," or in any suit which at one time :vas
before his COllrt.611In 1805 clerks of the Supreme Court of judica-
ture or of the County Courts were forbidden to practice as attor-
neys "before any court in this stace.?"

In 1802 an Act was passed by Vermont providing that upon
demand every attorney "who shall demand or receive fees, for any
servicesby them, or ... performed, in their capacities," must "make
?ut and deliver ... a particular statement of the items ?f such serv-
ices, with the sums demanded therefor and shall receipt the same.
And if any [attorney] ... shall knowingly and wilfully demand
and receive any more or greater fees ... than is allowed them by
law; or shall demand and receive fees for services not performed
... he shall forfeit and pay to the party injured; fourfo.ld the sum
or sums so by him unlawfully taken and received, WIth cost of
suit, in an action of the case, in any court proper to try the same.
And if [he] ... shall neglect or refuse to give such statement or re-
ceipt ... he shall forfeit and pay, for every such refusal or neglect,
the sum of ten dollars, with cost of prosecution."fi5

~2Ibid. Section 23 of this Act provided "[t]hat when a plaintiff or ~ef:ndant.
in any cause pending before a county court, or the supreme court of judicature
shall empower a person to appear and prosecute or defend the same; such person
so empowered, having filed his power with the clerk of said court, shall be heard
therein, and have the same power of conducting such .cause, as though he were
duly admitted and sworn, as a practising attorney of said court.; and sha1! be sub-
ject to the same rules." Ibid .. 61. Thus it appears that a retamer .b~ either the
plaintiff or the defendant was tantamount to an tid hoc formal admission to prac-

tice by the court itself.
63 Ibid., 313.and 173·
M Ibid., 1(>6.
1j;51ibid .. 400'""'40' (1808).
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In order to curb th . hiwho offered the ublic e m~sc lev?us activities of certainpersons
acted a com h p. their services as attorneys, Vermonten-
title An A pre enSl~e statute in 1807 which bore the significant

U
ct, to Punish Und C b> > > dn]ust Pracri ue om manons, Speculations,an

Ices among Att > d >orrues an Pettifoggers.

[1]£ any atrornies I ..this State shall ' .p acusmg as such, in any of the courts in
, enter mto an bi > thpurpose of . y com matron or agreement for e

preventmg any tt 1 > >... on accounr f h .. a orney rom appeanng 10 any cause
by a sworn att 0 t e original writ's not being drawn, or filledup
any I'ustice 1°hmey, or because the action was commenced before

otepeaceb hrefuse to be 1 y one w 0 was not a sworn attorney; or
writ's not be~mpfiOl~d to advocate any cause, on account of the
attorney so off g di up, or drawn by a sworn attorney; every
dollars ... and ~~ai~~~shall forf:it and pay the sum of thi1ty-thr

ee

the party a' further liable to make good all darnaae to
ggneved [A d] >1 0 >name to be ent don n 1 any attorney .. , shall cause hIS

for any party :re on t~e docket of any court, as the attorney
employed by ~ lOh any SUIt pending in said court, without being
chargeany pe uc party ... or shall, without being so employed,

h
. rson m accou t hISattorney or h II n , as tough he had been employed as

h
. ,sa underfal I>aVlOgbeen em I d . se or eigned pretence of being, or

1
poye Illanyc >ees, or attempt t II ause, receive or take any money, or

ocoectthesam·h >proof thereof mad I . e; t e attorney so offending, on
shall have his e, to t te satisfaction of the J>udges of said court,

name erased fr h I>... (and J shall th 1 om t e ist of attomies of said court
'. erea ter be in bl 1 .. '.
10 this state until d eapa e 0 practIsmg In any court
A

' restore b d( nd J if any art y an or er of the supreme court ....
. orney haviInstrument assigned f .. u a:Illg any negotiable note, or other
name of the as . or co ectron, shall put the same in suit in the

signee, and sh II hmore costs, than would hat ereupon recover and take any
note ... had been s d > have been recoverable in case the said

ue Illt eoame f Iwas originally given> hot Ie person to whom the same
d

• sue attorney ff > >an pay the sum of twe1 t d II so a endlOg, shall forfeit
shall enter into any a re 1 y 0 ars [And 1 jf any attorney ...
sheriff, high bailiff g hi~mdentor contract with any sheriff depu~
f ,or s eputy a ' ~J

a any writ of execution the b ' r any constable, for the delay
action, and to recover j'ud re y t; ay the foundation for another
collection of the same dem~~n:r s~ra~other biJI of costs, in the
payment of costs, upon such d I .make anr contract for the

e ay, without SUlt; or shall in any
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casewhere an execution issues against tWO,or more persons, directth: sheriff ... to commit the persons named in said execution to
Puson, at different times, or periods, for the purpose of obtaining
separate goal bonds, that he may thereby be enabled to commence
more than one suit for the same demand, and shall so commence
more than one suit upon the same; or for having any joint, and
se~eral note or obligation in his possession, for collection, shall in-
stitute or have pending in any court in this state more than one suit
at the same time, for the same demand, to enhance costs; or shall
enter into any speculating practices, by purchasing, or procuring
to b~purchased, any note, or other demand, for the purpose of
punmg the same in suit, when otherwise the owner or holder
there?f would not sue the same; every person so offending, shall
forfeit and pay the sum of sixty dollars ... [and 1 shall thereafter
be incapable of practising as ... [an arrorney], in any court in this
state, until restored by order of the supreme COurt.

56

This interesting Act, it may be added, also reflects what must have
been frequent and irksome abuses committed by attorneys.

Only in 1817 did the Supreme Court of Vermont make some
rul~s dealing with the admission of attorneys to practice, intended
to unprove the Vermont bar as a whole. Any attorney "who has
~een admitted to the County Court, and has practiced with j-epura-
~on therein, for three years," could apply for admission to prac-
tice before the Supreme Court. On the recommendation of the
local bar, the Supreme Court was to appoint a committee com-
posed of members of the local bar "to examine into the character
and qualification of such candidate," and if satisfied, the com-
mittee was to "recommend him to the Court for admission." The
same rule applied to persons wishing to be admitted as solicitors in
the Court of Chancery.61

The Revised Statutes of tbe State of Vermont, passed on No-
vember 19, 1839, stipulated that "[t]he supreme court and county
courts, respectively, shall have power to make all ne~essary rules
for the orderly practice in the several courtS; and the Judges of .the
supreme court shall make, adopt and publish, an~ ~ay, from ~e
to time, alter and amend rules regulating the adrnisSlon of attormes
to the practice of law, before the supreme and county comes,

611Ibid., 401--104.
61}Vermont (Brayton) 14-15 (1817)'
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which rules shall be uniform "
COllItS.HIlS In additi hand binding upon the several county
Act of 1802 regar~n, t heYdrestated the provisions contained in the
furnish his die t ng

h
! e. u~ of every attorney upon demand to

n Wit an Item d bill I hisment of said fees to' h ~e 0 fees and, upon pay-
visions contained in .r:~c e client a.receipr." as well as the pro-
of 18°7:60 "II t, to Purnsh Undue Combinations ...

any attorney " "knowingly make keor .. p~actlsmg before any court, shall
costs than is provi~Pd~ ~ or receive a greater sum in any bill of
the sum of ten dolle IY aw, he shall pay to the person aggrieved

. aIS or each doll .received and in th ar ill excess of fees so taken or
, e same pro " IAttorneys' fees likewi pornon or a greater or less sum.?"

. eWISe were regul d " "writs returnable to th ate in a general fashion: "For
signing as follows" Oe county courts, including recoguizance and

I
' . nnoteorb k Ior the payment I 00 , orty seven cents; on bonds
. 0 money debt . druzance, scire facias . "1 on JU gment, debt on recog-

the same proportion or on Jda.lbond, one dollar; all other writs in
,accormgtothl h and di hsum as the court shall allow.t'w e engt and difficulty, sue

. In Rhode Island the Ie ', Icial Court "to mak d glS~ture authorized the Supreme judi-
f e an establish IIo attorneys to practice . .d a such rules for the admission
COUrt shall direct; Provid~~ :~~hcourt ... as the discretion of said
of the state.t''" It 1 . rules are not repuguant to the laws

a so provided th IIcounselors or attorneys' at a persons admitted as either
admission pay the clerk ~ a~y COUrt of record should upon their
twenty dollars." In 180 the Supreme Judicial Court the sum of
Island made the follow.37 t e, Supreme Judicial Court of Rhode
I . mg ru e: "Pea c assical education and h"h rsons who shall have received

th ffi ,w o s allh di "e.o ce of any Attorney C ave stu led law two years III
havmg received such edu ~r ounsellor of this Court or if notcanon, shall h . "esRevised Statutes of th S ave studied law three years
::;e;;vas originally passed one O~:~e; 2 Ve;lOnt 161 (1839). This particular

"'Rlalle~1tNature12 (1835). 5, I 16. LlIWs of Vermont of (J Public
e'IJIudStatutes f h

Chapter V above 0 teState of VernlO1ItOOlb"d . 471 (1839). See also note 55'
I .,471-71 Seeals6llbid . 0 note 56,Chapm V 'b.,471. ' ove.

62 Ibid., 477-
63The Public Laws of the State of Rh
64Ibid., 417. See also ibid., 500 (1844). Ode-Is/ami109 (18IZ).

Attempts to Control the Legal Profession

... and who shall be recommended by the bar as having a good
moral character, and being suitably qualified for admission, shall
be admitted Attorneys and Counsellors of this Court.'?" Any at-
torney or counselor so admitted had to take an oath of office."

Attorneys' fees were established in Rhode Island by legisla-
tive enactment in 1798 and again in 1822 at the following rates:
for a writ and declaration, one dollar; the general fee for both at-
torneys and counselors in the Court of Common Pleas, one dollar,
and in the Supreme Judicial Court, tWOdollars; for the entry of
every action in the Supreme Court, three dollars; for the entry of
every petition in the Supreme Court, two dollars; and for the entry
of every motion for a new trial in the Supreme Court, two dollars."
All fees or charges not confonning with the above schedule were
~obe disallowed by the courts." No attorneys' fees were allowed
III a bill of cost before a justice of the peace.

69
• •

.. The Act for the Appoinunent and Re~latlll% Attormes,
ongmally passed by Connecticut in I70S, modified III 175

0
, and

re-enacted with funher modifications in 1784, provided "[rjhat
the County Courts ... shall appoint ... Attornies in their respective
Counties, as there shall be occasion, to plead at the Ba:.~' Th~se
auorneys had to take an oath of office, and "the A~rrumsuanon
and Taking of which Oath, together with said AppOlntment, shall
... be a Sufficient Evidence for his Admission as an Attorney at the
Bar."70No person, except in his own case, "shall be admitted to
make any Plea at the Bar in any Court, bU~~uch as are allowed and
qualified Attornies,"ll and no party or litigant was p~nmtted. to
engage more than one attorney in "all Actions wherein the TItle
of Land is not concerned and the Demand is not above ten Pounds.
... But in all other Cases there shall be allowed to each party twa

6.5I Rhode Island lCXV(1837)'
oon~. ( ,0) "bOd
67 The Public Laws of the StJlte of Rhode-Island nl-13 17 ; I I ., 17

1

-

72 (18n).
68 Ibid., 191 (17!JS); ibid., 145 (18n).
69 Ibid. n4 (17!JS);ibid., 171 (1811)." A ' d Laws of the State of Connecticut in America 10-1 I (1784)' For

ctlan T" -"" will'- "d II
.1.. ' .1.. nf "ffi~e see ibid., 186. his O:IU•• It ..,.. Donce , acma Y
u,e attorneys oaUl v v ... ,

goes back to the year 1708.
n Ibid., iI.
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Art .ornies ... and no more "72 I . .able lawyers' C .' n VIew of the large number of avail-
ill onnecucut this pa -: ul . . ainIunnecessary Asid f ' aruc ar provISIOn was cert y

• 51 e rom the f hat ikeep down) I act t at It was probably intendedto
ega expenses f Iiti .from colonial d h or ugants, It was really a carry-over

aysw en larnent of the acts of I wyers were scarce and, hence, a restate-
qualified attorn' ,,~30 and 1750. The fees of the "allowedand
Table of Fees,,~es, d tIl e

h
Act of 1784 goes on, "shall be stated in the

appointed ... sh~n ~e ellseveral Att?rnies, who are qualified and
whom they pI d. I' nder the Directions of the Courts before

ea 'W10 .and wholly sus 'd upon Just Reason, shall and may displace,
An Act inAdditio any of said Anomies, or fine rhem.?" In 18

03,
non to "A Aing Anomies" . I n ct for the Appointment and Regulat~

County Court stlpn ated that the Superior Court and the several
. s were empowe d " k gulnons ... relative t h d . .re to rna e ... rules and re a-

courts, provided 0 'h e a nussion and practice of attornies in such
suc rules and lati .upon attomies alr d dmi regu anons shall have no operao

on

plience with thi Ac y a mitred to the county courts.?" In COO1-
. IS ctc the S . Cill 1809: "[H]e fter upenor ourt made the following rule

h
rea ter no atro h .

t e Superior Court il h mey s all be admitted to practice ID
Court of Common Pler e shall have practiced two years in the
character and shall bef ... and unless he sustain a good moral

. .' e ound qualm d f . liexamillanon of his k l d e or practlce, on a pub c
b . nowegeof hIar, ill the county wh h t e aw, by a committee of the
b h ereteapli' .y t e Superior COUrt. d p canon 15 made, to be appointed
li

. an on repo fapp cant has the req . . rt 0 such committee that suchUISltequalifi . 'entry of record to be m d h catl?ns, the court shall direct an
sa "7:1 S' a e, t at he 15 dmi .~e. _ mce this particular rul a tted to practice 10 the
fUSIonWIth regard to those r e apparently caused some con-
had begun their law stud' app I.cantsfor admission to the bar who

les pnor to luI .
72Ibid. Y 4, 1809, the Supenor

73 Ibid. This pani u1 I
1750. For a h dIe ar ru e was first intI d .
Superior Co:c e; e of att?rneys' fees, see ibid.o6 ~ced In r730, and modified in
lished in I o~B .,and 41· In the County Court.'Ti" for a general ~etainer in the
ili~ fA"~ 75 etween '730 and 1750 they WA lese fees were Originally estab-

......,were restated' tl ..te 10.l" and 'tively See I P bl" S ill Ie new American . 5s., respectlvely. In 11
8
1

'" lb'd U Ie tat1lte L4ws of the State of ~u;renc:>:; $r.34 and $.67, respec-
J .,67. 7l11ectlcut 289 (,808).

" C4 onn. (Day) 119 (1809). This rule was made on J IIl Y 4> 1809.
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Court ruled in 181 I that its rule of 1809 did not apply to those
personswho had commenced their clerkship before July + 18

0
9,

provided they had "regularly pursued their studies, and have bee?,
or.shall be, admitted, in any of the Courts of Cornman Pleas, In
this State."76

By the year [835 the following regulations of attorneys had
been adopted by the Connecticut legislature: the County Courts
were authorized to "approve of, admit, and cause to be sworn as
attorneys such persons, as are qualified therefore':; to make rules
and regulations relative to the admission and practice of attor~eys;
and to exercise disciplinary supervision over all attOrneys admItted. C C "shall
ill their court." Attorneys admitted by the ounty ourts.
be attorneys of all the courts in this state, and shall be subject to. h "78

the lawful rules and orders of the courts before which t eyact.
The Act Relating to Attornies, passed by the New Hamp:,h~e

legislature on February 17, 1791, provided that ev~ry plamuff
or defendant in any cause or suit, "being a citizen of rhis State, may
appear, plead, pursue or defend, in his proper person or by such
other citizen of the State, being of good and reputable character
and behaviour as he may engage and employ, whether the pers

o?, "19 This
so employed be admitted as an attorney at law, or n.o~. .
Act also stipulated that "[a]ll attomies commonly practlS

lIl
g 111 a.ny

of the courtS of justice within this State, shall be under o~[h•.Whl,~~
oath shall be administered ... in open court, before the Jus

tlces
.

76sConn.(Day) 18o (18rJ). . (8 I
h

S f ConnectIcut 100--101 I 3S •
77 The Public Statute Laws of t e tate 0 eding one dollar for any

The County Courts could also fine -.m a~ot!ley, ~otfexce Ibid 101. Lawy'"

b
d d dIsplace him or cause. .,

reach of their rules, or suspen an . f f.....m the roll of attorneys.
. . to be stricken orever .~

convIcted of malOtenance were r I rs to get their heads "above
Ibid., 367. 1n order to assist young strU~lOg ~~:edduring the first cwo yellfS
water," it WllSalso enacted that t:1ey sho.u. not de lines the well·known bet thllt

f h
. . lb'd 6"Th' prOVISion un ero t elt pra~uce. I., 51 . ded lInd that it was enremcly difficult to turt

the Connccucut bar was overcrow ,
a succC$ful practice there. . (8)

18 'sed Statu/erof IheState of ConnecHCU
t

111 '. 49 .
The~e'lJ\. s of the Stare of Ne'lD-HllIItpsb.re 1C»-IOI.(1805)·

. 19 ConstitutIOn ~d ~ 6 Laws of Nt:'W Hampsbire 30 ('911)' Aruclc XV
ThIS Act was repealed IU 119 _,- N u,mn.:hire Constitution of 1791 dedared

'U f R· hOi) of u.e ew P rof Part 1 (BI 0 Ig . ccs should hllve the right to counsel.
h rsoO under all arcurnstlJflt at every pe.. d r -"1 of the Stille of New·HtmtpJbire 10' (I80S)·

80 C01lStllUtlOn iI1I .--
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The New York State Constitution of 1777. article 27, section
2, stipulated that "all artornies, solicitors, and counsellors ,at law,
hereafter to be appointed, be appointed by the court; and licensed
by the judge of the court in which they shall respectlvely plead .id
practice; and be regulated by the rules and orders ,of the. s:u
courts."88The first rule concerning attorneys and t~elr admission
to practice was made in 1778 by the newly or~aIllZed supren:e
Court of New York: "[N]o person shall be adrmtted as an Acto -
ney of this Court unless he shall previously have served as a Clerk
to an Attorney of this Court for at least three years and shall o~ ,an
Examination as to his qualification be found of Sufficient. Ability

d
,'Attorney of rhis Court

an Competent Learrnng to practice as an b, ' 1Ch "87 On Octo er 9,
and produce a certificate of his Mora aracter.

h 1 '1 equiring all attorneys,
1779, an Act was passed by t e egls ature r iii
li
' I d ce upon demand cert -

so citors, and counselors at aw to pro u lib' d, , I hei bment to the erues ancates or other eVidence '0 t ell' attac .. . " 1 I permanent suspenSlon
mdependence of America under pena ty 0 . J, k d II licenses to practlce aw
from practice. This Act also revo ea. h, , ' b' t remstatement under t e
Issuedpnor to April 2 I, 1777, su Ject 0 .' . I. . .' ld owe a JUry sans actory
condition that the lawyer 10 questlOn cou e- 1 fri d
proof that he had "conducted himself as a good andlzea h

OUS
nen" N b r 0 '781 a urt er starute

to the American cause. 88On ovem e 2 " 1 1" I h dmi trarion of a test or oya ty
was enacted provldmg or tea films I' h

I h Igal pro esslOn w 0 re-
oath and forbidding all members 0 tee . I, hi b pursue the practice 0
fused or were unable to take t ISoat to . d I hi'. . h' h drmtte 0 muc un alr
law.811These stringent provlslons, w l~ a 90

abuse remained in full force until Apnl6, 17
86

. C f N, 'f 8 the Supreme ourt 0 ew
During the April term 0 17 3,

y k 4 (1802). This provision, it will be
86 I LQ'WS of the State of New- or ~citol'S and counselors. Such a dis-

noticed, distinguishes betwe~n attor~eYS~fwo, by :Ule of the Supreme Court of
, , d· dmpractlce,1 n . f 1'\unction had alrea y e:mte . \ h ughout the later history 0 co oma

f h l,glS ature, t ro
Judicature or by act 0 t e
New York. C t of Judicature of tIJeState of New-York,

81Minuter of the supr~: HO:;;'Albany, New York. .
1775-/781 177, Court of App Y k passed at the Sessions of the LegISlature

88 I Laws of the State of New- or
ISS-57 (1886).

89 Ibid" 410-11. Y k Parsedat the Seniom of the LegisiatUTe
902 Laws of the State of New- or ,

137 (1886).
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And "b. ut one attorney [was] to be taxed in the bill of cosr.?" After
havmg enacted these rather scanty provisions the legislature ap-
patently abandoned its efforts to regulate the legal profession and
turn~d the matter over to the courts, excepting the fixing of attar-
ney~ .fees. On June :4, ~813,by An Act Establishing a Supreme
judicial COUrt, and Circuit Courts of Common Pleas it detennined
th "h dmi 'at .t e a ISSlOnof attorneys shall be vested in, and exclusively
exercised by, the ... supreme judicial courr.v"

On February 9, 1791, the New Hampshire legislature passed
An Act Regulating Fees. In the Court of Common Pleas attorneys'
fees for the plaintiff's writ and declaration were 85.; for the de-
fendant or the party recovering costs on an appeal from a justice of
the peace, 6s. 8 d.; for the petitioner's complaint or petition in the
~ourt of General Sessions of the Peace, 8s., and for the respondent,
~fhe recover~d costs, 6s. 8d.; for the party recovering a bill of costs
10 the. Superior Court, 125.; for every complaint entered in the
Superior Court, 85.; for drawing a writ "triable" before a justice of
the peac~, 3~.;and for drawing a complaint for discontinuance
before a Justlce o.f the ~eace, Jr. Any person demanding or taking
larger fees. for hIS services than provided by law was to pay the
party aggrieved the sum of £10 for every offense." In 1796, a new
schedule of attorneys' fees in the new American currency was en-
acted. In the Court of Common Pleas for a writ and declaration,
~I.3.4; for the defendant recovering costs from an appeal from a
lustlce of th: peace, $1.10; for the party recovering a bill of costs
111 the. SuperIor Court, h.oo; for every complaint entered in the
Su C'ld' ,fo penor. ourt, I?C u mg ~he drawmg of said complaint, $ 1·34;
for draw~g a wnt to be tned before a ~us~ce of the peace, $.50;
anr pleadmg ~or the defefoldantb~fore a.Justlce of the peace, $.;0;

.d f?r drawmg a complamt for dJsconrmuance of an action before
a lu.stlceof the peace, $.50.84 In substance, the fee schedule of 1796,
w~Ich merely restat~d in ~ermsof the new American currency the
tariffs already estabhshed 10 1791, was restated in 1820.85

81 Ibid.
82 The Laws of tbe State of New-Ha11lpshire81 (1815).
88Ibid., 118-20 (1792).
84C .. dL85 owtlt'UtlO'nan aws of the State 0f.New-Hampshire 116 (180S)'

2 Laws of the State of New-HampshIre, Enacted sm(;e fune I 181f 93
(18Z3)· ' '45
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. hall thereafter practice also

admitted to practlce as Counsel ... S
"92as an attorney. y k COUIt of Chancery

On October q, 1787. the New bor d itted a Solicitor of
ordered that "no person shall here a~ter e a m d for the space of

. h h II h previously serve ..
this Court unless e s a a.ve. ffice of one of the solliccore
at least three years a Clerkship m the of h Offi ers of this Court-
of this Court, or in the office of an~ 0 d e 1 Cpon due Examina-
And that no perso~ shall be so ndmitte ~~ e~l~ersons appointed
tion It shall be cernfied to the Chancello hY I Pis of good moral

· tothemtat te fto Examine him that It appears erson hereto ore
Character and of competent abil~t~... 'f[EhJveCrY!-tshall after such

dmi d llicltorO me Co licior hereafter to be a mute a so f twa years as a so eltor
Admission practice for at least the .term °c seller of this Court.

· d nee as a oun fbefore he shall be admitre to prac 1 d itted a Counsellor a
II . h future be a rru h... [N]o Solliciror sha In t e . . b such Counsellors as t e

this Court unless he shall on ExammatdlOhuY If qualified to Execute
· h prove imse CI ryChancellor shall appOlOt ave 88 1 Court of lance

the duties thereof."93 On October 20, ~ d~~ted to practice as a
ruled that "no person in [the] future e a d clerkship of Three

. C nl ss he has serve a d there-Solicitor in rhis ourt u eli' of this Court an
f h Off rs or So citors f h 5 premeYears with one a t e ce, d Att[orne]y 0 t e ~ .

after been Three Years admltte an hen but upon ExamlOatlOn
Court of Judicature of this State; nor t
. Co "94 • I ure enacted am open urt. N Vi York leg15at

On February 20, 1787, th~ heall be lawful for all and evhery
. ··d d "[t]hat it s other t anstatute which provl e d sound memory, 'fl· dof full age an Y be 10 rete ,

Person whomsoever, ral punishment rna d ry. here corpo . . all an eve
defendants 10 cases W attorney or atto~les, Ul. d to com-
to make and appear byI .. ' 'n any court of thIS~tate, ~n or plea

. . or p ea ... I SUlt acaon 'or any SUit,action d fend the same ,osecute or emcnee, pursue, pr D ermined in the Supreme
f Practice Adjudged and et n's CaseS) II)-Il (188)),

921 ReportS of cases,o s,," of New-York (Colema f Nt'W~York, January,
, of oe f the State 0 IbCourt of JudIcature,.· C rt of ClJaTlcery0 f Appeals Hall. A any,

93 Minuter of the ou Chancery Room. Coun 0
ber /787 179. b

/787, to Decan , tate of Nt'W~York, Decem er,
New York. h Court of Chancery of the Sf Appeals Hall. Albany. New

94 MinuteS of t e Chancery Room, Court 0

1787, to January, '189 144-
York.

THE RISE OF THE LEGAL PROFESSION

York "[ojrdered that no person whatsoever after this Term be
admitted an Attorney of this Court unless he shall have previously
served as a Clerk for at least three years with a practising attom~y
of the said Court actually residing in this State during the sa~d
Service and such Attorney shall certify to the Judges of the said
Court that such Clerk is of good moral [character] and he be found
on examination sufficiently qualified to practice as an Attorney of
the said Court .... [N]c person whatsoever after this Term [shall]
he admitted to the Degree of Counsellor in this Court unless he
shall have previously practised in this State as an Attorney for at
least two years at the Expiration of which time he may be ad-
mitted to the degree of Counsellor, if on Examination he be found
duly qualified."?' Fourteen years later, during the October term
of 1797, the Supreme Court, again by a rule of court, stipulared
that "no person shall hereafter be admitted to practice as an a~tor-
ney of this Court, unless he shall have served a regular clerkship of
seven years, with a practicing attorney of this Court; but any por-
tion of time, not exceeding four years, during which a person, after
he shall be fourteen years of age, shall have regularly p~rsued
classical studies, shall be accepted in lieu of an equal portlO~ of
time of clerkship .... And every person who shall be so admItted
... and having practiced for four years, shall be entitled of course
to be admitted to practice as counseL ... [N]o person who shall be

91 Minutes of the Supreme Court of Judicature of the State of New-York,
1781-/78; 367, Court of Appeals Hall, Albany, New York. This rule also pro-
vided that it did not "extend to any inhabitant of this State who commenced,the
study of the Law in this State while ir was a Colony by enrering as a Clerk lOro

the office of a then pracrising Attorney of this Court [this is obviously a reference
to those persons who had clerked in rhe office of a "loyalist" lawyer-A.-H. C.],
and providing such inh\lbitanr has been prevented from prosecuting his study
during the war by being actually employed in the public service .. ' . [N]o
service since the llinth day of July 1776 with any Attorney who was during the
war residing within the British lines shall be considered as \lilY pan of the Clerk-
ship required by this role .... [T]his role shall not be construed to extend to any
inhabitant of this State wilst it was a Colony, residing wirh the S3me before the
year 1776 who during rhat year or ar any time since Icf[ his place of abode and
who has since tha[ and before the presenr Tenn served a Clerkship of three years
with a practising attorney of any of the Supreme Courts or Superior CourtS of
any of the Neighbouring States .... [P]ersons described in the \lbove provisions
may be admitted to practice as Attorneys of this Court in like manner as if they
had served a regular Clerkship of three years within this State."
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THE RISE OF THE LEGAL PROFESSION

inperson, or by his, her or their attorney or arcomies.?" The same
Statute also dealt with the legal profession: "[N]o person shall
henceforth be admitted a counsellor, attorney, solicitor, ad~ocate
or proctor in any court, but such as have been brought up III the
Same court, or are otherwise well practiced in soliciting causes,~d
have been found by their dealings to be skilful, and of honest d15~
position; and that every person hereafter to be admitte~ .. : shall,
before such admission, be examined by the judges or JustIcesof
the same court; and such only as shall be found virtuous aJ.ldof
good fame, and of sufficient learning and ability, shall be adrnItte.d;
... and each and every person so admitted shall upon such admis-
sian in open court take and subscribe an oath of office.... [I]f any
counsellor, attorney, solicitor, advocate or proctor of any co~rt ...
shall be found notoriously in default, of record or otherwise, he
shall be put out of the roll, and never after be received to act as
counsellor, attorney, solicitor, advocate or proctor in any court.
. . . [IJf any counsellor, attorney, solicitor, advocate pro~tor. or
other, do any manner of deceit or collusion in any court of JUStIce,
or consent Unto it in deceit of the court, or to beguile the court,
or the pany, and thereof be convicted, he shall be punish~d by
fine or imprisonment, and shall moreover pay to the party gneved
treble damages, and costs of suit ... [and if he] shall wilfully delay
his clients suit, to work his own gain, or wilfully demand by his
bill any sums of money or allowance for or upon account of any
money which he hath not laid out or disbursed, or become answer.
able for, in every such case the party grieved shall have his or her
action against such attorney, solicitor, or proctor, and reco~~r
therein treble damages, and COSts of suit; and such attorney, solici-
tor, or procror, shall thereupon be put out of the roll, and be
discharged thenceforth, from being an attorney, solicitor or
proctor any more."90 Every attorney, solicitor, or proctor, fO;,
either plaintiff or defendant, must file his "warrant of attorney
with the proper officer of the court where the suit "is or shall be
depending ... upon pain to forfeit for every neglect or offence
the sum of ten pounds ... ;" and must subscribe or indorse every

Attempts to Control the Legal Profession

. writ for execution ... before
"process for arresung, and every d "if ttorney of any court" h f"97 An any aserviceor execution t ereo . .. 1 ermit or suffer any other
of record shall knowingly and willing y p secure or defend any

. commence, properson to sue out any wnt, or f convi ted he shall be put
" " " h' d be thereo convicteu, .. bacnon or SUItIn 15 name, an he ti f such conviction e

. df om t e nme o hout of the roll of ~tto.rmes, an r [and] forfeit for every ~uc
disabled to practIce m such court ',,~~The statute finally prov~ded
offense the sum of twenty pounds. . r or deputy register

" I rk or regisre ,that after May I, 1787, no c e, f the court of chancery
. r master o .of any court nor any exammer, a bailiff shall during

, "/I' 1 k coroner or, d'" [or] under sheriff, shen s c er, II norney solicitor, a _
" " in off t as counse or, a ,his contmuance in 0 ce, ac

"~ dbyVOcateor proctor. in substance was. restate
The Act of February 20, 1787, . d SoliCItors, passed

" II s Attormes, an . IAn Act Concernmg Counse or, h N w York legis ature
'''0 April8 1801,te e . h Fesofon March 20,1801. n , I Act Regulating tee

. d lengthy h S reienacted a comprehensive an.. of Justice within t e tate .
the Several Officers and Ministers f f r counselors in the Court
This Act established the following $ e~o aCiDeach cause), and for
of Chancery: a general re~amer, 3· se $5.00 (but no cost~ t?

fi Ih armg of any cau , ) 102for solici-arguing upon the na e I' the same cause ; . h
be taxed for more than one counse -eneral retainer, $1.50 (in eae
tors "n the Court of Chancery: a g f Errors and in the Supreme

. h Courr o cr .104causejjw for counselors inr e fm ing a demurrer, 413.75,
' f or or argo Co r: forCourt: for the trial a a cau;eE OIS and in the Supreme ur.. I

for attorneys in the Court 0 rdrfor arulling a demurrer, a speclaf
" • 6JY2, an 0- . the Court 0a general retamer, .,3· 2101> d for an attorney 10 •

" • 75' an eral retainer,verdict, or 10 error, ...3·, r's Court: for a gen h
C Pleas or in the Mayo .ded "[rjhar whenever t eammon . f hi Act also provI$2'50.106Section 3 a t s

911bid.,414·

oS/bid. -9) ul}-"l1 (l80l).
00Ibid. S te of New-York (chap. l3, ;ees~8 (lnd 00., ,807).
1001 LtrWs of the ta f New.York (chap. '90

f the State 0
101l Laws 0 ail ~e ibid., 6<r10'
102For more dct , 'b'd 7'

d tail see' I., .
103For more e .' 'b'd 7'"det:ul see I I .,
164 For more il'5Ceibid.,P-73'
lOll For more de~, ~cibid., 8,-8z.
106 For more de ,
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05l Laws of tbe State of New-York, Passed at tbe Sessions of the Legislature
412-13 (1886).
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THE RISE OF THE LEGAL PROFESSION

same person shall act as attorney and counsel, or as solicitor and
counsel in the same cause, he shall not be entitled for the same
service to fees both as counsel and attorney, or as counsel and solici-
tor, but shall be allowed the fees of counsel only ... : and the fees of
an attorney or solicitor only for the particular service done asattor-
ney or solicitor.t'wt Section 4 of this Act stipulated "[rjhat if any
person shall knowingly or willfully exact ... any other or greater
f~e ... or reward than is ... allowed ... upon conviction thereof,
either at the suit of the parry grieved or upon information or indict-
ment, shall pay to the party grieved treble damages, and such fine
... as the court ... shall think proper to impose.tv'"

. Although the New York state Constitution of 1777, article z7,
secnon 2, had provided that in the future "all attornies, solicitors,
and counsellors ... be appointed by the COUrt ••• and be regulated
by the rules and orders of the said courts "109 the New York Su-
prem~ Cour~ did not adopt any rules deali~g with the admission to
practice untII17?7. In that y~ar it ordered "[tjhat no person shall
hereafter be admitted to practise as an attorney of this court, unless
~e.shall have served a regular clerkship of seven years with a prac-
tlSlOg attorney of this court; but any portion of time ~ot exceeding
four y dur i hi h 'ears, unng w IC a person, after he shall be fourteen years
of age, :ha~l have regularly pursued classical studies, shall be ac-
cepted 10 lieu of an equal portion of time of clerkship .... And
every p~rson who shall be so admitted to practise as an attorney,
and hav~ng practised for four years, shall be entitled to be admitted
to practl~e a: ~ounseI. .... [E]very person who shall have regularly
pursued Jundlcal studIes under the direction or instruction of a
prof.essor or a counsellor of law for four years, or shall have been
adrmtted to the degree of counsellor at law either in this state or
elsewhere, shall be admitted to practise as co'unsel in this court .
[And] no person who shall be admitted to practise as counsel .
shall thereafter practise also as an attorney "110 I 8 I S e

< • n 1 03 t lC uprem
107 /bid., 88.
IDS/bid. Subsequently a nUmoer of similar acts~, u1' I 'f

passed. • g atmg awyers ees were

109 I Lawr of the State of New-York 14 (18N),wR "eportr of Carer of PraCtlCe Detenlli'1/.ed in 'b, S _ C I h
S IN Y· uf-.eme ourto t e

tate 0 ew- ork, from Apnl Term, 1794,to Novemher T 8 (Col
and Caine's Cases) 7-8 (1808). erm, I 05 em:1.l1
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lit dies for four yearsCourt ruled that a person had to pursue ega s u
inNew York or that he had to have been "admitted to the degrede
f ' [state] f I United States, ano counsellor at law m any other state 0 t ie Id h

, ' h " before he cou epractised as such for four years 10 sue state, Co
admitted as counsel in New York.'!' In 1804 the Supremef ubr,

h b hall therea ter eordered that "every person who hat een or 5 . d
d ' in thi rt and practise asa nutted to the degree of attorney m t 15 cou , 1 '

itted . also as counse 10such for three years shall be admitte to pracflse de i
I· ' .. IdtherulemaelOl797,t Its COUrt. "112 At the same nme It repea e. _

cnce also as an at
that no counsel of the Supreme Court may pra f rson

. 1 d h "rherea ter no pe ,
torney.1l3 Finally, in 1806, It ru e t. at .' en of the United
other than a natural born or naturalized cmz II of this
S ' Y or counse ortates; shall be admitted as an attorne f I' irors in the

d h d ission 0 so icr
COUrt."1l4 Similar rules governe tea m .. not

icnif ddirion of a provlSI0n,
COUrt of Chancery, with the slgm cant a did had to pass a

li h ' f I hat the can I ateapp rca le in the courts a aw, t. Ch [lor the Vice-
satisfactory examination before euher the andce'gn;ted by the
Ch h ffi of the Court estancellor, or any at er a cer
Chancellor.lll> d .' to the law courts

In 1829 the New York rules f~r ad mlSSIOnrice as an attorney
were amended: in order to be "penmtte tOhPra~rson applying had
or counsellor in [the Supreme Court] ... t e p ,"Jl6 At the same

di . n of the com.
to be examined under the irecuo . h be promoted to the
time it was ordered that an attor~eYdmlg t norney for at least

havi racnce as an a .rank of counsel after avmg P lifi d "J11 In 1837 It was
three years, but only "if found duhly quay peo~60n of time to be

Court t at an di tWOordered by the Supreme .. but not excee ng
served as a clerk with a practlctng lawY:~e law lectures delivered
years spent in regular attendanceC~pon as to be allowed (0 a law

, fN York Ityw
at the University 0 ew

Ill/hid., 17.
u2/hid., t8.
ua/hid. .. 6 Yale Law Journal
114/hid., 19:h "Admission to the Bar ~fNCIW;o~IC~and Orderr of tbe
lUi See Smlt , I ~.' restated to ru e 1 ,

) This ru e w...,. (8 )
514> 515-t6 (1907· of the State OfNew-YO~2~ ;/t1;Stattof New York,of
Court of Chancery d of tbe Supreme OU

116Ruler and Or err )
October 1829 (rule I) 1 (18p .

U7 Ihid. (rule 5)' 2.
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student in place ~fan equal amounr of time spent in clerkship."
In 1845 this particular provision was extended to students at the
"Harvard Law School" as well as to students attending the "Yale
Law School": "Any porrion of time, not exceedingone [rwci]
yea.r:s. spent in regular attendance upon the law lectures in the Usi-
versIty of N~w- York, Cambridge University, or the lnw-schocl
con~ected with Yale College, shall be allowed in lieu of an equal
portron of clerkship in the office of a practicing attorney of , ..
[the Supreme .COUrt]."119 After 185 I graduates of the New York
State and National Law SchooJ,120 and after 1855 graduates of the
"~aw ~chool" connected with Hamilton College,121could, at.the
discretion of the court, be admitted to practice in New York with-
out further examination by the court; while after 1859 graduates
of the Albany Law School.v- and after 1860 graduates of the ~aw
School connected with Columbia College 123were admitted wirb-, "out further inquiry into their legal knowledge by the court."

In 1799, New Jersey passed a comprehensive Act to Regulate
the ~ractice of rhe Courts of Law,125which among orher matters
provided rhar "no person, except in his own case, or in rhe caseof
an ~fa?r, shall be permitted to appear and prosecute, or defend any
acnon 10 the ... courts, bur such as is a licensed solicitor or attor-
ney at law, who shall be under the direction of the court in which
he acts." Any counselor, solicitor, or attorney, who shall be "guilty
of malpractice ... shall be put our of the roll, and never after be
permitted to act or practice, .. unless he shall obtain a new license."

Attempts to Control the Legal Profession

And "if any solicitor or attorney ... shall neglect or misma~ag~
anycause, , . he shall be liable to make good all damages sus~ame
by his client." Any solicitor or attorney who "shall c~arge 10 rhe
bill lOll d for services not al-o costs for services not actua y one, or h .
lowed by law or shall take any greater fee or reward .. , t .an ~
or shall be allowed by Jaw ... shall pay to the parry aggneve
thirty dollars.v'w .

o 0 0 I elors and sefJeantsAdmission to practIce 0 attorneys, COUOS ,
C 127No personwasregulated by several rules of the Supreme ourt.

o 0 I h Supreme Court toWasro be recommended by the justices 0 t e. J
honey 10 New ersey,t e governor for a license to practIce as an artor . .

b of an examInatIonunlesshe was twenty-one years of age; y way I h 0 0 5 01
h'·· re ate JustIcead given satisfactory evidence to one or rna . kid e 01
h 0 0 0 h I and hIS nowte g
t e Supreme Court of hISlearning 10 t e aw k hi irh some
the practice thereof; and had served a regular cle\ s Ip ~~e years
practicing attorney of the Supreme Court for at east d r re pro-
if a college graduate, or four years if not a colleg~f~::t ~t any
vided he was a person of good moral ch~acter a~ aloyment in-
time during his clerkship been engaged 10 any ~mp I his clerk-

o I . d b na fide servIce °co.mpanble with the full, air an 0 d d for a license to prac-
Shlp,"128No person was to be recommen e , . h had given
obi ny exarnlOaoon enee as a counselor unless y way 0 a f h ·nciples and doc-

satisfactory evidence of his knowledge a t IePd"r: and unless he
o d I hi biliry as a P ea e ,tnnes of the Jaw,129 an a ISa Co rt lor a period of. h Supreme uhad practiced as an attorney in tel was to be admirted

raeN (of-state awyerat least three years. 0 ou - h d bnu·rted first (0 an exam-
o 0 J nless he a suto practlce 10New ersey u . .

I <In' and agam In 1820, f es, see below. n I""" .
126Ibid., 413-14. For attorneys ewere ex ress1y forbidden 10 pr:Jetlce as

clerks of the Court of c:;:ommonP~r of tbe !rate of New-jerrey Il~ (~Ioomf
momeys in their respec[lve courtS. f New-jerrey 716 (18u). In 1818 JUStiCes °d
field ed., 1811); Laws of the S,Iale 0o 'ud es of the Coun of Common Pleas an
'h, peace and constables, and m 181 J ~ f Jaw. LltWs of the State of New-

d f the practice 0
SUrrogates were exclude rom
Jersey 6,6 68S-S9, 788 (1821). J 6q1...J>1(Elmer ed., ,838)., f New ersey . "

127 Digest of the Laws 0

128Ibid., 6o}1. r" eants at law) of the Supreme Court were
129Three of the counselOrs (o::~nacions to which all persons wh~ we,re

appointed annually to condu~ th~an attorney or counselor had to submit. Ibid.

"

sc to pn"'~applying for a lcen
130 Ibid.

118Smith, "Admission to the Bar of New York," lococit., 516.
119Rules and Orders of the Supreme Court of the State of New York, of

May 3°,1845 (rulq) 9 (1845).
120 Laws of the State Of New York (for 1851) alap.43 (passed on March

17,1851)>50--.52.
121 Laws of the State of New York (for 1855) Chap, 310 (passed on April

n,1855),524-25·
122 Lawr of the State of New York (for 1859) Chap. 167 (passed on April

n, 1859),575-76.
123 Lawr of tbe State of New York (for 1860) Chap, 201 (passed April 7,

1860),342.
124Seehere also The New Revision of the Statutes of the State of New

York, Code of Remedial j'llStice, Laws of 1876, Chapters 448 1& 449 Chap, 448, an·
I, par. 58 (1876); Matter of Graduates, II Report! of Practice CaresDetermined in
the Courts of the State of New York (Abbott) 301-37 (1860).

125 La-ws of the State of New-jersey 413-17 (1811),
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~nat~on,had served a clerkship as well as practiced as an attorney
10 his home .state for a period of at least four years, and was ableto
p~oduce satIsfactory proof of his moral and professional standing in
h~ home state, provided "that no such person shall be at all ad-
mitted unless an attorney from this state would be admitted in such
state on the same or equally liberal terms."?"

The Supreme Court of New Jersey also laid down the rule
that all persons intending to practice either as an attorney or asa
cOll.nseIar had to take an oath to suPPOrt the Constitution of the
United States, an oath of allegiance to the stare of New Jersey,
and an oath of office prescribed by law/32 that any counselor at
law from another state, if of good standing, might, at the discretion
of the Supreme Court, be admitted to speak in any cause before the
Supreme COUrt in which he might be employed; and that there
should be at least twelve serjeanrs in the Supreme Courr who should
be selected from among the counselors and appointed by rule of
t~e Sup~e~e Courr.we And no "attorney who shall not have prac~
ticed "':lthm the space of one year in this state shall be allowed to
plead hISprivilege as an attorney of this court"; neither should any
atto~ey or other person not residing in the state of New Jersey or
not licensed and enrolled be permitted to practice in the name of
any attorney of the Supreme Court, nor might an attorney of the
Suprem.e Court permit another to practice in his name, on pain of
?em!? disbarred, "No attorney of this court, not actually residing
~n this state, shall appear or act, as attorney of record, in any case
10 any of the courts of this state."134

T?e Act to Regulate Fees,135passed by the New Jersey legis-
lature In 1799, established the following schedule of maximum
fees: solicitors and counsel in a court of equity could demand $2.00

1311bid .. 6<}I-f)Z.

l32/bid Iv.. TI .
1 ., --y2. re oath of office, which was prescribed in 1799 was as fol-
ows: "I A B d 'd ' , ' ".0 solenmly promise and swear, that Iwill faithfully and honestly
emean myself III the practise of an attorney (and of a counsellor or solicitor,

~~ the case may be) and will execute my office according to the bes't of my abil·
'("", ,)nd understanding, So help me God." LawT of tbe State of New-Jersey 444

I 21 •

lllllD'IgeSt of the Laws of New Jersey 6<}2 (Elmer ed" 1838).
134Ibid.

13l'.iLaws of tbe State of New-Jersey 481-f)4 (1821).
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as a general retainer fee; $1.50 for a special motion; ~3'00 for
arguinga plea or demurrer (counsel only) ; $4.00 for arguing upon
a final hearing (counsel only); and $.80 for a single .term f~e. ~
counseltrying a cause or arguing a demurrer or a special verdict In
the COUrtof Appeals or the Supreme Court could charge $3:00,

and for attending the Court of Appeals to make or oppose a monon,
$1.50. Attorneys were entitled to more moderate fee~: for a gen-
eral retainer, in each term, $ I .00; for every declaratIOn, plea, ?r
pleading, $.70; for every special motion, $.80; for arguing a spe~Ial
motion, $ 1.25; for arguing a demurrer, special verdict, or for trymg
a case, $2.00; and for a term fee, $.80.136

During the early years of its statehood, admission to the p~ac-
tice of law in Delaware was controlled by An Act for the Estabh~h-
ing Courts of Law and Equity within This Government,137 which
originally was enacted in colonial Delaware between 1726 and
1736. Sections 26 and 27 of this Act provided tha~ "[t].h~re ma~
be a competent number of persons of an honest disposmon, an
learned in the law admitted by the Justices [of each court], to
practice as Atrornies there, who shall behave themselves .iustly and
faithfully, in their practice, and before they are so admItted, shaII
take the following qualifications, (viz.) Thou shalt be~ave thy-
self in the office of an Attorney within the court accor~mg to the
best of thy learning and ability, and with all good fidelity as wen
to the court as to the client: Thou shalt use no falsehood, n?r delay

I, A d ifthey misbehaveany person's cause through lucre or rna Ice. n .
h all if h enalries and suspenSIOnst emselves therein they sh su er sue p

, . B·· "able to in such cases....as Anomies at Law 10 Great ritam are I .
. . . all the courts of this gov-

Attornies, so admitted, may practice 10 drni "13SSec
emrnenr without further or other license or a mlttance. C -
.' B R I rion of the Supreme ourt

non 12 of An Act for the etrer ego a . 1 d h t "[tjhe
. hi . G sed in '760 supu ate t aWit un This overmnent, pas . d .' the said

b h frer admitte to practice 10Attomies at Law, to e erea alifi' ns and have the
Supreme Court, shall take the same qu c~t~t h~ve had by the

. ·1 h vould have done, or mig ,same pnvl eges as t ey'\. h d been admitted to practice in
laws of this government, If they a

1311/bid .. 484--86, )
131 Laws of tbeState of Delaware 101-104 (,829 .

l3S/bid.,103-/04.
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the Supreme Co IT b f h .
th

u e ore t e making of this law.'?" Thus during
e early years of Del ' I . . '.aware s state rood, admission to practice was

controlled by two colonial statutes
In I7?3 ,the state of Delaware ~assed An Act for Regulating

and Establishmg Fees 140 hi h i .· , W C In section 18 established the follow-
109 attorneys' fees- fa drawi .· . . r rawmg a wnt, $'4°- for every appearance
In a laWSUIt Q" 6 ( b bl '
I

. .' i112. 0 pro a y $2.67)- for every appeal bond for
p eadmg 10 the Court f A I 'o h ' 0 ppea 5, $ I.OOj for every appeal from an
f r~, a.n~ Court, $1.00; for drawing a warrant of attorney, $.13;
or gIV~g oyer on a bond or other oyer," $.01per line, twelve

words a line- for drav . he aeneral i di· .' vmg t e genera Issue, $.10' for all plea ngs
III an acnon subsequ d I' '. Id . ' em to a ec aranon, for every line, rwe ve
war s to a Iine, or for an injunction prohibition etc $ 01' and for
a declaratio I b ' ,., . ,n, pea, erc., y warrant of attorney, $2.67.141

f In 1791 the Pennsylvania legislature enacted that "[n]o Judge
o llany ~oun of Record ... shall practice as an attorney or coun-
where ill any court of justice in this conunonwealth or else-
Were "142 a r " . '· I d' P OVIStOnwhich subsequently was extended also to
me u e every officer h d -r-t,. h . arrac e to any court within the state. j ne
ng r to appear either I .86m person or by counsel was reaffirmed 10
I .0 , ':Jhen a statute was passed to the effect that "[i]n all civil
~U1ts~n ~~cheedings in any court ... any suitor and party con-
e~trhne'fs ha ;ve a right to be heard, by himself and counsel, or

era tern '143 The s I' . h IIb d . arne act a so stipulated that "when It s a

f
erna heto appear to the satisfaction of the court that any attorney

o sue court has t' d 'd re arne money belonging to his client after

d
emand made by the client for payment thereof it shall be the
uty of the COUrt to prevent said '.event sal attorney from prosecutmg any

l39/bid., lO5. The Act f ~- bli . ' •This G or e.sra lishmg Courts of Law and Equity \Vlthm
overnment, Passed between 6 dChaprer V abov) I r 172 an 1736, sees. 26 and 27 (see note 137,

This is rh' ,e , a so app led ro attorneys practicing in rhe Supreme Court.
e meaning of rhe Act of 1760

140 Ch .
.ap. 27, 2 Laws of the State of Delaware 1100-24 ('797)

141Ibtd"III6. .
H2Cha 641700--/810 32l:·8:~).' sec. 15, 3 Laws of the Commonwealtb of Penmylvama,

148 Chap. 2685, sec. 4, 4 Laws1700--1810 330 ([810). of the Commonwealth of pennsylvania,
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longer in the said court, and to have his name stricken off the
record of attornies. "144

In 1777, "by reason of the high and extravagant prices of
necessariesof life," attorneys' fees, which had last been regulated
?y law in 1752, were doubled in Pennsylvania.!" Two years later,
in 1779, it was enacted that lawyers' fees could be paid inwbear:':"
and in 178 r it was provided that attorneys, who received sums of
money for their clients and kept this money until it depreci~ted,
should be accountable to their clients "for so much gold and silver
money, as the said ... money, so by them received, were worth"
at the time they receved it.147 These three statutes reflect the "in-
flation" which at the time imperiled the monetary stability ,of
Pennsylvania. In 1792 all attorneys "entitled to demand or recerve
fees" were required to "transmit to the govern?r of the c~mmon-
wealth a particular statement of the several services for which t~ey
are entitled to demand and receive fees and of the fees ... which
they respectively charge and receive for the performance of
their respective duties, together with the several particulars.i'v"
This information was to be used by the legislature to draft a new
act for lawyers' fees and court fees. In 1795 attorneys' fees in the
COUrt of Common Pleas were regulated by law as f~ll~ws: for
filing a lawsuit and entering an appearance, "if the SUIt IS ended
before or during the sitting of the first court," $r.67; for every
suit "ended after the first court and before judgment," $3·34; for
"every suit prosecuted to judgment," $4.aa~ far an a~Feal from
the judgment of the justices of the peace,. if settled before or
during the sitting of the first court," $1.33; If settled after the first

'57
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144 Ibid
145Chap. 793, sec. 1, 9 Statutes at Lar~e ?f Penmylvania, 1682-1801219-30

("}O3), For the Act Regulating and Enabftshmg Fees, of 17P, chap. 38, see 5
Statutes at Large of Penmylvania, 1682-1801 172 (1898)· !hc,Act of 17P was
modified in 1795, and was repealed by a general declaratiOn m October, 1795·

See below. .
146Chap. 875, sec. 3, IO Statutes at Large of Penmylva11la, 1682-18UJ40

(1904)· .
147Chap. 9]4, sees, II-H, 1 Laws of the C01mnonwealth of Pe'l1TIsylvama,

1700-18104(1810). .
148Chap. '648, sec. I, 14 Statutes at Large of PellT/.sylVo1mrJ,1682-1801 329

(fl~09).
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COUrt but before J" ud $ . . "
$ 149 gmcnr, 2.00; and if Judgment was "rendered,

3·00. Lawye' f " h S
hIS ees III t e upreme Courr were to be double

t e amount of th II d "ose a owe III the Court of Common Pleas.1M

. The Act Relative to the Organization of the Courts of Jus-
nee, passed in 8 151 id d .t

I 34, provi e that the "judges of the severar
COUrts of record h II h h "b ... sa. " ave t e power to admit a competent
num cr. of persons of honest disposition and learned in the law,
to praCtISeas t in th "' "a torneys In t err respective courts.t'-" After having
taken the pt ih d hescn e oat, every attorney so admitted had the
ho:er to ~ake full charge of all legal actions and suits, provided he

Iliafiled, If required to do S0, his "warrant of attorney" with the
oceoftheprth I fI" 0 onotary or c erk of the court under penalty 0

osmg hISfee and being denied 3udience.153Misbehavior in hisoffice
made the attor I" bl "ney ra e to suspension, removal from office, or
some Other penah .154 d if "bI' . y, an 1 an attorney should retam money e-
°hngIng to hISclient, though the latter had requested payment, he

s ouldbe" . Istnc {en from the record of the attorneys and ... [be
prevented] from prosecuting [any] longer in the said dourt."lM No
Judge of any COll t . h '. . ." h r mIg t practice law 1D any court of Justice, nor
mIg t any alder '. f" man or JustIce a the peace be an agent in a case
removed fro b f I "
I k f m e ore 11m by appeal." And no prothonotary,

cer a COUrt or . fill " h' regIster 0 w s could act as an attorney 10 t e
COUrtor COUrtsto which they were officially attached.156

if In 1777 the state legislature of Maryland passed an act to the
e ect that every t h d
h. a tomey a to take an oath of office.157 In 1781

t e lecnslature enact d h h" fh b' , e t at w enever an action was lost because 0
t e attorney's default the larrer was to be fined five thousand
pounds of tobac 'f' h G d

d co, 1 In t e eneral Court and two thousanpaUll s 'f' C '
,J m a ounry Court.IM In order to establish a unifornl

149Chap. 186 sec 1
(1911). 3,. ,15 Statutes at Large of PC1l11sylvlmia, ,682-/80/ j60

150Ibid.
l61 Chap 6 n G
Iii:!CI' .41

6
, Je :n.era' Laws of Pennsyl'L'Q1/il1,'700-1846 531-55 (1847)'

163 Qlap'41 ,sec.68,/bld'~5.43'
lap. 416, sees. 0-72, Ibid.

l64 Chap. 416, sec. 73, ibid.
1(;r\ Chap. 416, sec. 74, ibid.
::; Chap. 416, sec. 75, ibid., 543-44.
lM Act of 1777.chap. 5,sec. I.

Act of [781,chap. 14, sec. 2.
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policyin the licensinc of attorneys, a comprehensiv~ Act Regulat-
ing the Admission of Attorneys to Practice Law III ~he .Several
Courtsof This State 169 finally was passed in 183 I: Apphcatlons for
admissionto practice had to be made to one of the County C?urtS,
COUrtsof Equity, or Courts of Appeal in open court. Applicants
hadto be "free white male citizens of Maryland, above the age of
twenty-one years, who shall have been a student of law in any. p.art
ofthe United States for at least two years."!" The court re~eIvm~
suchapplication was "to examine said applicant. : . roucbing his

lifi " f d" " d invesugare intoqua cations or a nusston as an attorney, an
"hi b" " If f II " fied the court wasISpro Ity and general character. u y sansneu, II
to certify the applicant and admit him to practice in any a~d a
COurtsof the stete.''" In case the court should refuse to ~dmJt the

I" I' ourt until the ex-app icant, the latter was not to reapp y III any c .
" " h d b li ensed to practiceptranon of one year .162 Persons who a een c

" "" f h U .ted States were to
III another state, district, or terrrtory 0 t e m d
b d " "" I d " the same terms ane a mitred to practlce m Mary an upon < d ld b

d " " f Marylan wou eun er the same regulations, that a CItIZen0 . . hi h
admitted in the courts of the state, district, or terntory: m wd'c

id " " d h ve been hcense toSal applicant rnay have practise , or maya. h
" " "h"d d·srrict or terntory, t eptactIse; Provtded that m t e sal state, I. h I "163

d " " h b b regulated yaw.rna e and tenns of adnllSSlOnto tear, e b h d heen
d·' thearaAny person whose application for a IDISSlOl1 to f A Is

d . I the Court a ppca,emed by the court could carry an appea. to 'fi " character
" h I' hISquah canons,w 0 shall examine such app lcant as to .' h court of

d " d "f ch exaffimatiOn t ean tlITIeof studyin~ ... an I upon.su au ht to be admitted ...
appeals shall determme that the apphcant gd " "on shall entitle
h d· I nd such a mlSSIe shall be admitted accor mg y, a [of this state or
h· .' counrv cour '1m to admission to practice m any ~;
"h f' "164
In t e court a eqUity. I P hlie StattJWry

. 1 Tbe Genera U
1~9Laws of Maryll/1/d chap. 268, sees. I.J?)'

Law ... of Ml17'ylllmJ, /692-1839 loP-34 (18¥, .
160Ibid., lOp.

161Ibid., lOP-B. .
1621bid., 10jl· nate district, or territol)' from whl.ch
163 Ibid II admission to the bar of the db 1 w his admission to pracoce

the "foreign'" attorney hailed was not .rcguJ.atC Y aw~ of thc Maryland court
in Maryland was wholly within thc ~lSCr~~~nary po
before which his application was pendlOg. .

HH Ibid., IOjj-j4·
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f hi "171admitted to practise the law in any county courts 0 t 5 s~ate ".

In 1786 the Virginia legislature passed An Act for Licensing
C . d p U[N]o person ... shall beounselAttornies at Law an roctors:

. . herei counsel attorney atpermitted by any court to practISe t erem as a . 1 •

I all h f h obtained a license,aw,or proctor, unless he sh ereto ore ave il h h II
. . h I h . force or unt e s aIn the manner prescnbed by t e aw t en In •
obtain a license from three ... judges of the high court of cha~ticery,

.. if h d to them a cern careor general court which license, 1 e pro lice
f' . hi I ahode shall haverom the court of that county wherein IS usua. f
b . d" that he IS a person 0een durmg twelve months next prece mg, . d
h . d owered and reqUlreonesr demeanor such three JU ges are emp h . d 1

.' ..' h . . 'on that e is U yto grant ... If, after exanunauon, it be t elf Opllli 'b f h h II
. droctoreoreesaqualified. Every counsel, attorney, an p, Ith
. . f tid liry to the commonwea ,practise, shall ... give assurance a ell ill h estl

and ... shall take the oath following: 'I do swear that w .roctor.
d . f sel attorney or pro ,emean myself in the practice 0 a counser, f' knowled
and will execute my office according to the best a my f now e ge
and ability.' "172 Persons convicted of treason, fdonr,. orgery, or

. I d d from ndmission to prac-
Willful and corrupt perjury were exc u. e f ry city
. " ., nacourto acoun, ,

nee. Counsel or attorneys pracnsmg 1 • h e profession
. d "practise t e sam

or borough" were not penmtte to "173 This particular
in the high court of chancery or ge?eral court'

d
II lawyers were

provision, however, was repealed lIl; I
f
78.7' an dasuperior courts

h . d .' both the 111 enor an ,aut onze to practice 111 • d to prosecute in a
" shall be perrrutte
except only that no attorney .ud ent or decree of any in-

superior court an appeal from the J ~' the inferior court for
ferior court, where he shall have appeare tn

h 11 "174
t e appe ~nt:. , fees were strictly regulated by statute.

In V trgmla attof?eys H' h Court of Chancery as well as in
As early as 1778 fees ill the 19

~,,~ 20' 2 The General Public
d 1 8" ch'p 201, ......... ,171Lzws of Marylan 0 1 . (8)
1 d 1691-1639 1209 I 40 .

Statutory LQ'IJ).•. of Mary an, V... 39 (Herting ed., 1823)' The attor~'I IrgmJa 3 .112 12 Statutes at Large. . . 11 . "1 A. B. do solemnly promISe and
. d· 7 was as fo ows., , (V··· d h"'y's oath reqwre m 177 h Conunonwealth 0 JrglnJa, an t at
. L f . hful and uue to te, " ·b·dswear, that I will ut: alt f' the office of attorney at aw. 9 I I ., Ill.

Iwill well and truly demean mysel 10

118Ibid., 33cr-40· .. was reaffinned in 1788, and a fine of
·d This latter provISIon . . Ibid _0174lbl ., 497· . f ction of this provISIOn. ., 7<10·

twenty pounds was levied for every In ra,6,

l
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Maryland also made some rather feeble ,attempts to regulate
attorneys' fees. Thus, in 1805, it was enacted that "all attorneys
practising in the Courts of appeals ... shall be entitled to receive
the same fees as attorneys were entitled to receive in the late gen-
eral COUrt."16~ In 1810 a provision was made that "no attorney of
any of the COUnty courts shall be authorized to charge more .. ,
than the sum of three dollars and thirty-three cents and one third
of a cent in anyone suit."166 Finally, in 1833. the legislature insisted
that "the fees of attorneys ... hereafter become due shall be col-
lected in three years from the date such fee or fees are due, and not
after.v'w

. In 1786 the Maryland legislature enacted that no register of
w~s should plead as an attorney in any county court where he was
regtster;~68 in 1791 it excluded all justices of the Orphan's Co~rt
fro~ actm~ as attorneys or solicitors in any court of law or eqUlty
whil~ holdmg their judicial office.tw and in 1796 it provided ~hat
"[njeirher the chief justice of any district, or any of the associate
justices, shall, after their appointment and qualification, act as an
att~rney or. solicitor in any COUrt of law or equity in this state
during the tune that they shall respectively act as such. "170

In 1835, An Act to Establish Magistrates' Courts in the Sev-
eral Counties of This State, and to Prescribe Their Jurisdiction was
passed ".Section 20 of this Act stipulated "[rjhar in all cases, sui~s,
c~mplamts o~ prosecutions instituted or brought before the ... dis-
tncr court, either party shall be entitled to appear and prosecute
and defend the same by agent or attorney, being such as have been

1M Laws of Maryland of 1805 chap. 65, sec. 16; The General Public
Statutory Law ... of Maryland, 1692-1639 SOl (1840).

166Laws of Maryland of 1610 chap. 06, sec. 2; The General Public
Statutory Law ... of Maryland, 1692-1639601 (1840)'

167Laws of Maryland of 16]3 chap. 258, sec. I; 2 The General Public
StatUtory Law ... of Maryland, 1692-1639 1/26 (1840)' This time limit was
extended for another two years in 1836. Ibid .• 1228.

168Laws of Maryland of 1786 chap. 10, sec. I; 1 The General Public
Statutory Law ... of Maryland, 1691-/839 2H (1840).

169Laws of Maryland of 1791 chap. 76, 3; 2 The Laws of Maryland }J7
(Kiltyed., 1800).

270Laws of Maryland of 1796 chap. 43, sec. 8; 2 The Laws of Maryland 624
(Kilty ed., 1800).
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the General Courr "" .the title or b d I In any real, mixed, or personal action, where
established oun s of land shall or may come into question," were
In the Co at vC pounds, and in any personal action, at five pounds.
fees lllimy ourts and other inferior courts the corresponding

were xed at feu d f . . . .depend' h r poun s, any shillings, or fifteen shillings,
mgontenaturefh' ,.-th GOt e action.t'" Lawyers pracucmg m

e eneral COUrt . I· h .."d WIt un t e District of Kentucky after 1788
may emend and . fthir hillin receive or any suit at common law ... a feeof

action S h gs, for .any chancery suit, or real, mixed or personal
on,werethetll b d .quesri h t e or oun s of lands shall or may come10

esnon, tree pou d "176 A . . .' fKentuck " .. n s. ny lawyer within the Dismcr 0

W d f
y, recervmg or demanding any greater fee or other re-

ar,orany· 'd
f ... services, shall forfeit and pay twenty poun s
or every offen "1771 " dth . se. n 1801 counsel and attorneys were allowe
e same fees 10 cl distri hi th H' lancery istncr courts as were allowed to t em

t
fih ,~[ jlgh COUrt of Chancery.v" In 1)86 it was also provided

at every . . IIbe errni praCtlSlOgattorney, in any court ... before he sha
p nnltted to appear for the plaintiff or defendant in any mat-

ter .. shall p d h
f h

'. ay own to t e clerk of the ... court one tenth parr
o t e said fee. "179

A number of St tutes also d 1· . disci IiThus: . a utes a so ea t WIth professional ISCIPne.
us, In 1777, It was provided that "every attorney failing to enter

an appearance ac di [ . . h
P

I. iff Ii cor ng to . .. his] engagement shall forfeit to t e
amn fty shill' "180 h·I h"d l' mgs, W I e an act of 1785 stipulated t at a
e mquent atto" 1 f

h. j' mey not on y had to pay for the court costS0
IS C lent bur als I· bl "f .. IIt' "181I a was 13 e or all the damage Ius chent sha sus-

f
am: n 1786 the legislature really bore down on the legal pro--
eSSlon' "If th. e general court from their own observation detect

any mal ..' '
I
. : -practlce IIIa counsel or attorney of that court or if a com-

pamtm " ' .":rJtmg be made to them of such mal-practice in the saId
COUrt or m the f· ·fh b 'f .court a a county, CIty, or borough ... and I .. ,
e e ouod gUllty, of the matter herein charged, the said general

11" ·b·d91 1 .,529.
176 ·b·d12 J 1 .,709.
177 lbid.
178 1 Statutes L . ..'" S at arge of V1rgrma, 1792-18Q6333 (Shepherd cd., [835)'

12 tatutesfit Larg, f V' .. .180 'b.d ... 0 Irgmlaz8S(Herunged.,18z3)·
911 .,404.

18112 ibid., 36.
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court may either suspend his license, during a certain time, or
vacateit altogether, as they shall think him to have deserved. A.nd
thehi~h court of chancery and court of admiralty, up?n the like
detectionor complaint of mal-practice ... shall proceed in the same
manner against a counsel, attorney, or proctor."lB2 In 1787 th.e
le~slature enacted that any "attorney receiving money for his
client,and refusing to pay the same when demanded, shall be pro-
ceeded against in a summary way, on notice, before any court of
record."183

On November 19, 1792, Virginia passed a comprehensi,:e
Act Concerning Counsel and Attornies at Law: 184EV~~y ap~li-
cant for a license to practice in any court had to produce a cert.Jfi-
cate from the county court where he resided for the last prec~dIllg
twelve months that he is a person of honest demeanor, and IS ~p-
wards of twenty-one years of age." Three judges of.the supenor
courts, upon receipt of such certificates, were au_th~r~zedto gr~~~
to the applicant a license to practice in all the V ugm~a courts, ~
after examination they shall be of the opinion that he 15 duly quali-
fied.vtee Before being admitted to practice, every counsel and at,~
torney had to "give assurance of fidelity to the commonw~alth
and take an oath of office.t'" Any person practicing law Without
being duly admitted "shall for every such offence forfeit and pay
the sum of one hundred and fifty dollars." Persons who.had been
or thereafter should be convicted of any felonious cnme were
"" . if li d the)· udges ofIOcapable of obtaining such license, or cense.
any court in which such person may practice. on proof thereof
'" may s~pcrsede his license." And "[i]f the judges of the ~eneral

.. I di t ·ct courts from thelt owncourt, either 10 the genera court or s n '. .
b

. . .ther of the said courts m
a servation detect any mal-pracoce III ei . . . d ', if 1 'ntmwntmgbema etaany counsel or attorney ... or a camp al
them of such mal-practice ... and if the counsel or ~ttorney so
offending, should be found guilty of the matter therem charged,

1821bid., J3HO.
lSll/bid·,473· f l G eraJ Ass(!1I1bl, of Virginia ...
18.A Collection of All SlUh Acts 0 t ~e e7lLa of Virginia (new series)

As Are Now in Force 96--98 (I80J); I StatuteS at rge
IJ-16 (18Jj). .') (,)

186, Slatutesat LaTge of Virgiwa (nCWSCflCS '3 I J5 :.._, Q"ptcr V a......ve.
186 Ibid. For tne oath of office, see note 17, •

,6,



Attempts to Control the Legal Profession

suit,w~ere no title or bounds of land might come into question,
$8.33jma lawsuit, where the title or bounds of land were or might
be involved, $16.66; in any suit in chancery, $16.66; in any suit
beforea District Court where the title or bounds of land was or
. 'mightbe in question, $5.00; and in all other cases before a District

~Urt: $2'5°,except in causes transferred from the General Court,
IIIwhich case the fee was the same as in the General Court. Law-
yers practicing in the inferior court (County Courts) could de-
mand for professional advice and opinion, where no lawsuit was
bra.ught, $1,67; in all chancery suits or real, mixed, or personal
actions, where the title or bounds of land were or might be in-
~olved,$5.00; in a petition for a small debt, $1.25; and for attend-
mga survey in the country, for every day he should auen.d, $3.5

8
.

Any lawyer "exacting, taking, receiving, or demandmg, any
greater fee, or other reward, for any of the above services, before
he has performed the said services, or finished the said suits, shall
forfeit and pay one hundred and fifty dollars for every offence."
Any lawyer suing for his fees or services could recover only the
fees established in this Act, and no more, "notwithstanding any
agreement, contract, or obligation, made or entered into by the
party against whom such suit shall be brought." Lawyers' fees were
to be taxed in the bills of cosrs.!"

In
181

9 the Act to Reduce into One, the Several Acts Con-
cerning Counsel and Attornies at Law190 in substance restated the
provisions contained in the acts of 1786 and 1792, with the follow-
mg significant addition: "Counsel and AttOrnies at Law licensed
and duly qualified to practise as such in the res~ec~ive courts of
Pennsylvania, Q1Jio,Kentucky, Tennessee, the DlStrict of Colum-
bia, North Carolina and Maryland, shall be, and they are here?y
authorized to practice as such in the several courts of ~awand eqUity
of this Commonwealth upon producing proper certificates of rheir, . h f ffi I "1111

qualifications and licenses, and taking the oat 0 a ce on y.
In North Carolina the Act for Establishing Courts of Law,

and for Regulating the Proceedings Therein, passed i? 177~'also
regulated the admission of attorneys: any person holding a license

THE RISE OF THE LEGAL PROFESSION

the said judges m . h . .. : .. ay err er suspend hISlicense during a certain
nme, or vacate It altogeth h h II .. d f h hi er, as t ey s a Judge most proper.The
J~N~ate igh court of appeals, and the high court of chancery,
s ~ ~ve ~e same power .... The justices of any counry courtor
Ot er inferior courts ... [may cause] any attorney practisingin
such courts to fin? security for his good behavior or ... [fine]such
counsel or attorrues for n:isdemeanor, or contempt.'?"

No lawyer prosecutlng a suit in an inferior court, "inwhich
~n appeal mar be prayed," may "appear, or prosecute suchappeal
10 any supenor court, to which the same may be carried or re-
moved; and any c~unsel or attorney who shall appear to, or prose-
~llte such appeal m any superior court, shall forfeit rhe sumof
SIXtydollars." If a lawsuit was dismissed for culpable nonattendan~e
or other neglect of duty on the part of the lawyer, "it shallbeathIS
costs, and he shall moreover be liable for all damages his clientshall
sustain." A lawyer "receiving money for his client and refusingto
pay the same when demanded" could 00 notice be proceeded
against in. a summary way before any court of record. Neither in
the supenor courts nor in the inferior courts were more than tWO
lawyers permitted "to argue on anyone side, except in criminal
cases, unless good cause be shown." "If any attorney or other per-
son practising as an attorney, shall presume to appear under ~ny
power of attorney made before action [is] brought for confess.mg
or suffering judgment to pass by default or otherwise, for any
defendant in any court of record ... such attorney shall for every
such offence forfeit and pay fifteen hundred dollars to such de-
fendant." No justice of the peace, sheriff, undersheriff, or clerk
of any County Court was permitted to act as an attorney in the
court to which he was attached, "except only as general attOrney
for any person or persons not residing or being within this c~rn-
monwealth, under penalty of being fined ... in the sum of thIrtY
dollars for every such offence. "18S

Attorneys were not allowed to demand or receive, directly or
indirectly, any greater or other fees than provided by law: la",ers
practicing in the General Court might demand for professional
advice or opinion, where no lawsuit was brought, $3.58; in a Iaw-

lSi/hid., 13-14'
188 Ibid., J4-15·

189/bid .• 15-16.lito I Tbl RcWld COdl of tb~ La1DJ of Vjrgini4116M1 (1
81

9)'
lin Ibid., ,68. See also Act of 1815, dtl1p. 44t par. 1.
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granted prior to the Re 1 .ing "witho f vo unon was permitted to continue practic-
ut any urth '"hereafter a I f er exammanon '; any person "who shall
pp y or admissi .go an exarninad b IOn to practlse as an attorney, shallunder-

arion efore two h . d f .ofthisstate
1D2

d if ort rceJli geso me scperiorccw"
tent share of 1 an k 1 such person shall be found to possess a compe-
such judges s~\~ ~owI~dge, an~ be a person of uprightcharacter,
of this state f a ~~v~hirn a certificate ... to practice in any court
son coming' or wh~c they may judge him qualified ... , [N]o per-

lOW t 15state . I .. . h Ishall b d . . .. WIt 1 an mtennon to practiSe t e sw,
... ea mitted t .previousl ..d d 0 practIse as an attorney, unless he shallhave

y rest e one . h· sh IIproduce . year 10 t ISstate, or unless such person a
... a testimonial f h hi f .country [f . rom t e c e magIstrate of such stateor

rom which he ] fauthoriry hat he i comes, or rom some other competent
-rtiar he is of un . b dallsuch att unexceptlona Ie moral character; an a

orneys s] Il i ' hviz. I A B d . .. ta III open court ... take the followmg oat ,
. . 0 swear th I ill Ifin the . ,at WI truly and honestly demean mvse

pracnce of an rtcrnev. accordi 1edge and bili a orney, accordmg to the best of my l.·now-
to practi a I Ity: So help me God."193 The fee for a general license

Ice aw In all th . dfor prac ". e courts was set ill 1784 at ten pounds, an
[ICInO' In the Co Ctor I:> unty ourts at five pounds.!" and no at-

ney was permitt d ., ' .showi hIe to practIce until he had produced a recelp[
ng t at he had 'd h li fee i

A
pat t e cense ee imposed by law.!"

ttorneys' f ,,' hregula' d i ee~ In t e several courts of law and equity" were
eInI786'In .. . .'. any SUltIn eqUIty, ten pounds; in any sUItIn

Hl2ln S8bCoun, two o~:I' J: An Act Supplemental to the Act Concerning the Supreme
of the superio tree Judges of the Supreme Coun rather than twO or three judges

N
r courts wcre t . h fonh-Caro!illa I 6 ( ° exanune t e candidate. I Laws of the State 0

193 .• 43 Pottered., lSI!).
I tbtd., 284-8,

194 •
I Public Acts of th G I .cd.,

180
4). e enera Assembly of North-Carolina 372 (M:ut

ll1

195 I Laws of thof thc Nonh C Ii e State of North-Carolina 1064 (Potter cd., 1821), By rule
to the Bar m"" aro na Supreme Court of 1838, "[alII applicants for admission

f h
...,t present themsel f ... do t e tcnn " N ves or examlllauon dUring the first seven irs

• 20 orth ea rone for adn".«., TO ma 324 (1838). The law required twO cxaminatiOns,

C
-><>ontopract" d .ourt; and a . Ice III Ie county courts, and one for the Supeno!

,. n llltcrval of at l' dIcense was , . cast one year pflor [0 thc granting of the seco
ll

eqwred Se B cl M .ed., 1945). B • h S· e. at e, emOlrs of m/ Old-Time Tar Hecl81 (Battle

S
Uc t e upenor Co d·d . 1upreme Co f' urt 1 nor stnet y enforce this regulation. The

CoUrt and th~ or.mstance, admitted William H. Battle [0 both the CountY
e upenor CoUrt in a single term.
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the Superior Court where the title of lands was involved, five
pounds; in all other suits, five pounds; in appeals to the superior
courts, five pounds; in actions before the county courts of pleas
and quarter sessions where the title of lands was involved, five
pounds; in all other suits in the County Courts, tWOpounds; and
for an appeal from the judgment of a justice of the peace to a
Cou~o/ Court, twenty shillings.l'" Any attorney demanding or
recelVlngfees in excess of this schedule could be indicted for mal-
practice and upon conviction thereof barred from practicing in
any court for the period of one year.ltl7 .

Parties in an action before a County Court could retam only
one lawyer. ias No court of pleas and quarter sessionswas pennitted
to admit to its bar a person who held the office of justice of the
peace in that court, unless this person had previously resigned from
said office; and no attorney could accept an appointment t~ the
office of justice of the peace of the court in w~ich he practlced,
~nl~ss he resigned as an attorney for the period he acted as a

justice.t'"
. Until 1785 the admission to the practice of law in South ~ro-
lina was by rule of the Supreme Court.zoo In that year the le?,sla-
ture passed An Act to Regulate the Admission of .~ttorntes at
Law, which provided "[t]hat when any person, Cltlz:

en
of the

United States of America, who hath resided four years 10 anyone
or more of them, shall have acquired a ~ufficient ~owl.edge of th~
laws of this State to qualify him [0 pracuse the law m thts St~t~,an
shall apply fot admission [0 the bar, he shall a~dress a pentlO~ t~
the judges of the court of common pleas, praymg t~ be exarrun

e

h
. 1 . bil· nd firness [~hc ,udges ...• re

toue 109 lis capaCity, a Itya ... ' J-J

1&6

1

Lawr of tbe Slate of North..(;aroli~ ~4S ~poner ed., 1811). In 1806
some of these fees were 5ubsUntial1y reduced. J ,bid .. 1 $S •. , lsO I Revired Code of 1121 chap. 11, ICC. I, p. 169·

Th
!lIT I Ib,~.. S·H-46.•See.a d to protect the gl:l1Cl'lll public fcorn elljJioiuuOD.

esc regulauorls were evtse . I • h " .• rcme

b h d
.d ."-h fell!- fot: eve"" kind of legal KfVt«· nIlS t e,;yupmt ey I llotCSU '-'" ", -,- ...... _·-,-~"Ie feci

Court of North CarOlina held that attome}'. were ~Ol "" "' reu'U', ......
. _'"' worth of the prof~ te:rnCd rcndeRd. 1...dch v.

correspondmg to u·e
Strati e., IoN C.60I--60J (18JS)' _ • ~.-d'

glllll I ~J of ,be Sl4te of Nonb-CiKoll1ll1 S4$' llu. At:.( ~ ,- UI 1;>86.

1111 J ibid.. 114'J' This Aetw» pasacd U111kr8. •
200 7 Stafll1

d
at Urg' "f Squlb CMohru I';"J (\kCord ltd.. ,840); publu;

Um1S of SoUtbCarol"", 116.
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hereby directed, diligently and faithfully to examine such per-
son. : .. [SJ?ch person shall also produce satisfactory testimonials
of h15probity, honesty and good demeanor; and if such person
shall be found duly qualified, the said judges on examination shall
gran~ to such a person a license ... to plead and practise as an attor-
ney, ill any court of law or equity in this State." Any person who
had for four years clerked with a practicing attorney of the Court
of Common Pleas, "who hath practiced therein for the term of
seven years," or with the prothonotary of the Court of Common
Pleas; "or any native of the United States who shall produce prop~r
test~onials of his having studied three years in any foreign uru-
verslty or law college, and is willing and desirous to be exammedas
to his knowledge of law ... -every such person shall be admitted
to the bar of the several courts of law and equity in this State.. , .
[And] where any citizen of any of the United States hath been
a~mitte~ ... [to] any court of supreme jurisdiction in either of the
said United States, and shall become a resident of this State. , '
[upo~] setting forth such his admission, and shall, .. produce. "
a ce~cate . , , that such person is an attorney of such cour~, duly
adm~tted, at least two years previous to the date of such certificate,
and 15a person of unblemished character for probity, honesty and
good demeanor ... such person shall be admitted to the bar of the
supreme C?urts of law and equity in this State, . , . [And] ev~ry
pers~n so hcensed ... shall ... take the oath of allegiance and fidehty
to this State, and likewise the oath of an attorney; and if any person
shall presume to act without having taken the said oaths. , , such
pers?n shall forfeit and pay the sum of one hundred pounds
srerling.t"?'

.. The Act of 1785 was amended in 1796 to the effect chat every
CItIZenand graduate of a college or university, who subsequently
had served a clerkship of three years and attained the age, of
twenty-one; an~ any citizen, not a college graduate, after haVUlg
served a clerkship of four years and attained the age of rwenry-
on~, should be admitted to the bar, provided he undenvent a
sa~factory examin.ation with the judges, "[A]ny citizen of the
UnIted States, commg to settle and reside in this State, who shall

20'4 Statutts at Large of South Carolma, I7FZ-1786 668-69 (Cooper ed~
1838),
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produceto the judges of the courts of law and equity of this St~te
. , , satisfactory testimonials of his having been admitted and havmg
practisedfor three years in the supreme court of law, or the court
of equity, of any other State. upon taking the usual oath~ shall be
commissioned.v"> In 1801 a further amendment provided that
"every. , . citizen of this State, who hath been or hereafter ~hall
or may be sent by his parents or guardians into any of our sister
States,there to be instructed in the science of law, and who shall
Ot~ay serve a regular clerkship ... under the immediate d~ection
or instruction of any practising attorney. '." for and d.un~g the
term of four years ... on their ... undergOlng an examinanontc
~hes~tisfaction of the judges of the ... coun: of law and eq?Ity
in this State shall, upon application, be admitted: . : [p]rovI~ed
[they] , .. shall prefer with their petitions for aetn:lSslona certifi-
cate under the hand of some practising attorney, ~nwhose office
or under whose direction and instruction the apphcant may have
studied law, certifying the actual and precise ?m~during which the
said applicant may have so read law under hISdirec:lon; and.als? a
certificate ... accrediting his cer~,cate . : . and specIally certifying
that the said attorney is a practltIoner In the courts of law and
equity in the State inwhich such certificate shall or may be granted
Orobtained,">" . '

In 1806 the several previous acts touching upon the admUl~lond
h

" d A citizen of the roteto t e bar were once more revise. ny
States and resident of the state of South Carolina, "who shall have
attained the age of twenty-one years, .and shall h~ve been ad-
mitted ... as an attorney or solicitor 10 the supenor, courts of
I

"" f h U " d States whose period of reg-aw and eqUity 10 any 0 t e rote , .
I

' " hi d "" and that of his regular andu ar study prevIouS to s a rmssion-" d I all ther form the term of threeactual practice afterwar s, s 1 ,toge, II .
years if he shall have graduated in any regular c~ e~e or :~ver-
sity, and if he shall not have so graduated, then t, ey 5 a , to-
gether form the term of four years, upon undergomg an. exam-
" "' h isf " f the ,"udges shall be , . , admitted tomatlon to t e sans actIon a . . . , . S

I d d
"" II the courtS of law and eqUity of this tate

p ea an pracose 10 a
2025 Statutes at Large of South Carolina, 1786-1614 189-'90 (Cooper ed.,

1839).
2081bid".p6.
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~arolina, recognizing the principle of reciprocity, admitted t? all
itscourts lawyers licensed to practice inGeorgia, on the condition
that they would be able to "produce ... a certificate ... of the
aforesaidState of Georgia ... stating in substance that such person
has practised for three years, immediately preceding . . . as an
Attorney or Solicitor [in Georgia], and has maintained. a good
moral and professional reputation."207 Four years later, 10 IS??,
lawyers licensed in North Carolina were granted the same pn

v1
-

leges as the lawyers of Georgia.20B • 209 •

Attorney's fees, which were firxed by law ill 1.791, III
I795,2lo and again in 1808 and 1809,211 were comparaovely gen-
erous. Any lawyer demanding or accepting a larger fee than estab-
lishedby law was liable to a fine of $214.43 (£50) ;212 and any law-
yer guilty of collusion or deceit could be imprisoned for a year
and a day and forever barred from pleading in any court.ZI3.

The first state Constitution of Georgia of 1777, artIcle 58,
provided that "[n]o person shall be allowed to .plead in the courts
of law in this State, except those who are authon.zed so to do by the
house of assembly; and if any person so authonzed shall be found
guilty of malpractice before the house of assembly, they shall have
power to suspend them. This is not intended to excl~de any person
from that inherent privilege of every freeman, the liberty to plead
his own cause.'?" Since not a few persons apparently had c~n-
strued this article to have abolished all educational and legal qua?fi-
cations previously established and. to the disgrace of .the profeSSion,. h h Ulg been prop-
had managed to be admitted to the bar WIt out av ..
erly trained, in 17811-Georgia passed An Act for AscertalOll1sgl~h.e

-r- d .' f Attorneys a JCI-
Qualifications Necessary for the A mission 0 '

. 8 8,6 239"""40(McCord ed.,
2076 StatuteS at Large of Soutb Carolma, 1 14-

1

18
39).

:0",8Ib'S·d"337-38. L 'f South Carolina, ,,86-1814 154-55 (Cooper ed.,
5 tanaes at arge

.839),
210 Ibid., 265. . fIe Laws of South-Carolina 365--66, 37°
2tllbid" 5¢i; J:.unes. A VIgen 0 tn

(18n). C u (18u)212james, A Digest of tbe Laws of SoUfb- arO Ina $I ,

~~:l,b;~r~5?rbe Federal and State Constitutions, Colonial Chart err, llTUl
Otber Organic Lawl of tbe United Stater 377. 383 (.87

8
).
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. : : and ... be ad~itted to the bar." And "every person, beinga
~ltlZen o~ the United States, and residing in this State, who shall

ave attained th~ age of twenty-one years, and who shall have dili-
gently .read law ill the office ... of any regular practising attorney,
or ... J?dge of the superior courts ... in this State, or anyone of
the Umted, States ... for the period of three years, if he shall have
graduat.ed 10 any regular college or university in this State, or of
the United States. or in any regular foreign university, and if he
shall not ,have so graduated, then for the period of four years. upon
undergomg an examination to the satisfaction of the judges .. '
sha,ll.be.: . admitted to practise as an attorney, counsellor or
solicitor, m all the courts in this State ... [p]rovided ... he shall
~a~e served a regular and diligent clerkship in the office of a prac-
~lSmga,ttomey in this State, for and during the period of one year
immediately preceding his application to be admitted-Y"

In 18 J 2. in order to avoid "unnecessary and expensive delayto
the you~h~ of this State," the previous educational requirements
for admission to practice were abolished. Henceforth "every per-
son, being a citizen of this State, who shall be desirous of admission
to t~e bar. shall apply ... to the Judges of the Courts of Law ~nd
~qUlty .. , who shall, upon examining such petitioner. admit hlI~.
If they shall deem him properly qualified, to plead and practice m
the seve:al Courts of Law and Equity ... Provided, that he pro-
duce satisfactory evidence of his morality and general good char~
acter; and provided. also, that no person shall be admitted ... \Vh?
shall not have attained the age of twenty-one years; and that it
shall be the duty of the judges, .. to see that the candidates ...
shall be examined rigidly upon the theory and practice of law. and
the principles and practice of equity."205

In 1823 the state of Georgia passed an Act which stipulated
that la~vyers duly admitted to practice in South Carolina 'w~re
authorized to practice law in Georgia, provided South Caro~na
:"ould reciprocate and pass a similar statute admitting to practlce
III South Carolina lawyers licensed in Georgia,206 In 18z4. South

'70

204Ibid., 5zl-n.
205Ibid" 677-78.
206Dawson, Compilation of tbe Laws of tbe State of Georgia zz8 (.83

1
).

See note 225. Chaprer V, below.
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to~s, and Pr?ctors in This Srate.t" This Act stipulated that no one
rrught pra~tIc: law in the state of Georgia except persons who had
made app~catlon to t~e Chief Justice, "who is hereby Authorized
a?d Required to receive such testimony, And make such examina·
non as he shall think Good and sufficient, respecting the time any
such. person has served to the profession, and of his capacity therein
and In case he shall find that such person shall have served the term
of five Years, as an Articled Clerk, to some Sworn Barrister, Arror-
ney, Solicitor or Proctor, and practising as such during the said
term, and shall be well certified therein, under the hand of the
Governor and Seal of the State from whence such person or per·
sons if a Citizen of the United States shall come, or if a foreigner,
then from such Certificate, Voucher or Credentials as the custom
and !aw of their Country may direct and of which the said Chief
justice shall Judge, and to have sufficient knowledge in the laws,
that then and in such case, he do certify the same under his hand
a~d seal to the Speaker of the Assembly for the time being t~ be
laid before the house for their deliberarions.T" British subjectS
had to be citizens of Georgia and had to reside within the state or in
some other state of the Union for at least three years; citizensof
some other state of the Union had to be residents of Georgia for at
least six months; and subjects or citizens of "any of the Nations in
alliance with the said United States" had to be citizens and residents
of Georgia for at least one year, before being allowed to make.ap-
plication for admission to practice.'?" County clerks and ~hen~s,
who had served in that capacity for at least five years, likewISe
were entitled to apply for admission to the bar, provided th,ey
could show by way of an examination before the Chief jusucc
that they possessed the necessary qualifications.218

The Act of 1784 was amended in 1786 by the elimination of
those restrictive provisions which applied to "aliens" or citizens.of
other states, provided the latter were, in the opinion of the Chief

2Ui 19 Colonia! Records of the State of Georgia, part a, :84 (Candler ed.,

19II). '216Ibid" :85. Thus it appears that in Georgia the General Assembly ong-

inally was the sole licensing authority.
217 Ibid., 286. th '
218Ibid., :86-87. These clerks or sheriffs also had to resign from ell

public offices,
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Justice and the General Assembly, "possessed of Sufficient Knowl-
edge and capacity to act as an Attorney Solicitor or Proctor."
The Act of 1786 also provided that "no Attorney hereafter to be
admitted shall plead in any Court of Record in this State, till they
have paid ... [the] sum of Ten pounds."21D

The Act for Settling and Ascertaining the Fees to Be Taken
by the Several Public Officers and Persons Herein After Named,
passedin 1784, established a schedule of attorneys' fees: the general
retaining fee was fixed at fourteen shillings; a motion, at one shilling
an~ one and one-half pence; drawing a petition to the ~o~, two
shillings and seven pence; a special argumen~, .seven shillings and
one penny; attending a special court, seven s~~ngs and one penny
for each day; drawing interrogatories, two shillings and two pence;
and pleading an issue, seven shillings.22oLawyers were required to
keep posted in their offices a schedule of all the fees and. charges
~tablished by law; and any lawyer w~,o demanded or receIved fees
ill excess of those provided by statute shall for every such Offense
forfeit and pay Twenty pounds, with Costs of Sui~.':221In 1792

, by
An Act to Revise and Amend an Act for AscertalIlUlg the Fees of
Public Officers of This State, attorneys' fees were raised to eig~t-
een shillings and eight pence for "each cause commenced and tned
in the superior or inferior courts" as well as f~r ":ac~ appeal,rrose-
cured to judgment, except appeals from a JustI~es court .. A,nd
"[w]here the defendant prevails, [he was] to receive the fee m lieu
of the plaintiff's attorney."222

By an act passed on January 7, 1795, all a~torney~ who we~e
citizens of other states were permitted to practIce law In Georgia,
provided they could "produce ~o the Judge or J.udges of the S~-
perior Courts in the State a certificate of ... [th~lf] regular a.dmlS-
sian to the Superior Courts in the,State from .whJ~hsuch applicants
may come, together with a ce~cific~~eof his ~a.irmoral and pro-
fessional character, duly certified. In ~dd1t1on, ~hey ha.d.. to
"undergo a strict examination as to ... [rheir] professional abiliries

"'/b-d _ P eviously by the Act of 1784-the liceru;iog fa was twO
t ., p::+ r' . Ch- f J - Ib-d

d
.c h-"-" nd six oence to be 1'y.udto the rc uscce. ,., j ao.

poun 5, three S uan ,::a .... r- -, r-
220 Ibid., 311, }29"""31·
:mlbid .. 313·
222 A Digest of the Laws of the St~te of GeorgiA "76 (IBoo).
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before a judge or judges of the Superior Court.'?" On December
8, 1806, the legislature enacted that "all ... citizens of this State,
may, on,application to the judge of the Superior Court, be admitted
to practlce as ~n attorney-Provided, such persons shall produce a
satisfactory evidence of their moral rectitude, and shall undergo an
exa~ination inopen court ... by the judge .... [T]he rules of court
relative to the admission of attorneys, which require the applicant
to stu.d!, any particular length of time in the office of any judge or
pr~ct1Uoner of law ... [are] hereby declared to be abrogated and
d "224 F· II hVOl • ma y, on December 22, 1829, an act was passed to t e

effect that "any attorney or solicitor from any of the adjoining
States or territories ... [may] plead or practice in any of the courts
of la~ and ~quity in this State," provided the applicant can.pr~-
duc: ~certificate from some of the judges of the superio~,.CIrCUIt
or district courts of the State or territory of which he is a cinzen ...
that .he is of good moral character, and that he has been regularly
admitted to plead and practice in such State or territory, and is at
the ~ate of such certificate a practising attorney of such State or
territory. "225

. W?en discussing the regulation and control of the legal p~o-
fessIOn ill the early fromier states, one must clearly distingUIsh
between the states (or territories) carved out of the old Northwest
Territory, and such states as Tennessee and Kentucky. From its
very be.ginning Tennessee (and to a lesser degree Kentucky) ~ade
detenn~ed effo~t~ to regulate the practice of law. In this we mwht

recogmze the ongmal aspirations of the old Regulators who dunng
the latter part of the colonial rule had suffered, or believed they
had suffered, wh~t they considered "gross injustices" from the
hands of unrestramed and uncontrolled lawyers. The act of ~e-
cem~er 20, 1798, required all applicants for a license to pracOce

law m Tennessee to be examined by twO or more judges of the
223 Marbury and Crawford, Digest of the LIl'WSof the State of Georgia 4

1

(ISol).
224 I Clayton, Compilation of the Laws of the State of Georgia 331 (1811).

225 Dawson, Compilation of the Laws of the State of Georgia n8 (183')'
In 1823 attorneys duly admitted to practice in South Carolina were authorized also
to prac~c: law in Georgia, provided the state of Somh Carolina passed a similar
act admitting to practice in 80mh Carolina lawyers licensed in Georgia. Ibid., 316.
See also notes 206 and 207, Chapter V, above.
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. d " ess a competent share

Superior (or Supreme) Court, an to pass d . d
of law knowledge." La\vyers from other states were ~ outre.

. . f h . Iif ions At one time reSl-
upon producing eVIdence a t err qua can . . f h. T reqUIred as one ate
deuce of at least one year In ennessec was id d h II t.... d i 815provIe mat a a-
quahfymg condItIOns. An act passe m I h dmi d in. h te could e a mitre
torneys properly licensed III anot er sta . d f h. . d by twa JU ges ate
Tennessee only after having been examme all d f the

f h of 1817 c e or
Superior Court: and chapter 61 0 t e act h . dulged. '. fi f Illswyere Y om
disbarment for a period of ve years 0 a 1 IS· lature of.. f h f the Tennessee eg
In gamblmg. Chapter 7 0 t e act 0 . h' h n lawyer
1796 set the maximum fee or compensatlon w doll a y d fifty. 1 . t twelve 0 ars an
might receive for profess1ona services a
cems,226a comparatively generous amount. .. f states or. fl· the majoruy a

Admission to the practlce 0 aw m ld N thwest T erri-
territories which had been carved out of the 0 or as enacted in

. I '792 a statute wtory followed a defimte pattern. n b dmitted to
h
. ·d· h I such persons e a

t e Territory prov1 mg.r at on y of ood moral character;
practice within the Terntory as we~e gf· 1 qualifications

.' rheir pro esslOoa
had passed an exammarwt' as .to.. es: and had taken an oath
before one or more of the Terntorta1 Judg 1 d ing the earliest
of office 227 In view of the dearth of lawyers un liz·· g legal. Ii i ant from monopo m
years, and in order (0 prevent any. t ~ loy more than twO
counsel, neither party was penTI1t~e to emp ty where only twa

h n one III any counattorneys, and not more tal ddjrional acts were
lawyers were licensed. SubseqfuenhtYh,twO,·n

a
the nature of a code

T· ncO w Ie was T .adopted by the erntory,o 6 an Act of the ern-
. 1 h' 228 On June I , 1795, .of professlOna et ICS. y k d PennsylvaOla statutes,New or antory, adopted from some nd counselors. It also pro-

.. . b "'''een attorneys a . had 0made a dlStIllCtion Cc.... ., 0 be admitted to pracuce t
vided that any person deslnng t nd 11 of Tmnellte

. I Caldwell, Sketches of the Bencb a ar
226 See, In gencN • '

N 1 est of the OIJIO
H-n (18gB). . of tl)e Ullited Stares, ol'tnJ) 'd 'th

2271 Laws of the Temtory .....::l.led in 1795, and IIttorney' refflame ~ -

Ri
" '

he Act of 179l was rer-- Th ,_.,. of the Nortbwen TernlOry,
ver 27- . ciI See I e V'._' . . c_ H'.f on ",ubcion un 1799· ) CollcccioD$ of the lllillOlJ i3Ute l$-

oU[ unl 0 (pease cd., 19l5 ' /1
1788-1800 88--89, 257 ..b LilWStiles. b C -· .. d ,"",yers of
toriclil LI rary, I t5hall (cd.), History of t e OU,·,

228 See here aJso 3 Ma

Ohio 933 (19H)·
175
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229 I Laws of the Northwest Territory, 1788-1800 257 (Pease ed., 1925).

230See in general, I Laws of the Territory of the United States, North'Weft
of the River Ohio 27-36. See also 3 Marshall, CourU and Lawyers of Ohio 931
(1934)·

231See note 229, Chapter V, above.
232 See I Crossley, Courts and Lawyers of Illinois 95 (1916).

283 The Laws of Indiana Territory, 1801-1809J¥J-44 (Philbrick ed., 193°)'
21 Collections of the Illinois State Historical Library, 2 Law Series.
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in the case of each individual applicant, except that t?e latter w~
required to obtain from some County Cour: a ce:tificate of his
good moral character.f" In 1808 the Terr~to:lalle~lature s.et the
maximum lawyer's fees at $s .00 for all SUitSIDvolvmg :he title of
land, and $2.50 in suits not involving land. For oral advice the fee

df ' d' $ ••was$I.25,an or wntten a Vice, 2·5°· .
In 1809 the Illinois Territory was separated. fr~m the .Indiana

Territory. and on June 13, 1809, the Illinois Tern~onal Leg7'lature,
which had declared all the general laws of the In~;na ~ erntoIY: to
be in force in the Illinois Territory, enacted that the SIXthsection

f
' h drni d practice of attorneys ando the act regulating tea nussion an di T '

G 1A mhly of the In lana ern-
counsellors at law by the enera sse. d

d f S ber eighteen hundred an
tory on the seventeenth ay 0 eptern ,, dmi f rrorneys and counsellors at
seven as prohibits the a ISSl0n0 a id, f hi T .t ry who are not resi ents
law to practice in the courts 0 t 15 ern 0 If' al·
thereof" be repealed.P" On December 26, I8r6. ~ mots, appe mg

, .. d an act which set forth that
to the principle of reCiprOCIty,passe. d ", rohibited. _. .. f illib raliry an mJustlce, p
smce Indiana, m a spirit ~ 1 e h lifi d cording to the
persons not residing in Indiana, rboug qua ef rancdiana"no per-
l

'f ' ' glnthecourtso ,aws of Indiana, rom practlcm .
. . articular abolished the requirement of 1799

234lbid., 340. This A:c~, m p .c: must have been a student for four
that the applicant for admiSSion to practl . d ) practicing in the Territory'
years in the office of a licenscd ercoroey (or J~J:ate concerning the applicant'~
that this attorney (or judge) must give a ce. d es of the General Court must
ability and moral character; that at leastltwO J~ hg,practice before the General

, licant: h <only counse ots nugexarrune the app cant, t a . d --o,n,y for at least two years and
I f h . g practice as an dLL

Court; th,ar on yater aVI.n. .O:ltion might the anoroey be p~moted to
after having passed an additIOnal exanu Ii nsed elsewhere in the VOited States
the rank of counselor; and that lawyers .ce.

f ki g these exammatlons.
were nOt excused rom ta n. d 71)8 counselors' fees in the General

23~Ibid., 561. As fixed 1ll
1

1795. a~~,', 'o~ term fee $.75; luguing a special
f II . ,genera ream ... , . , ' .

Court were as 0 ows. d I for a brief (and copy or COpIes), $1.11.
, . If C $1,0' an clargesmotion, $1,25; tna e, " d· g fees for attorneY' were as follows: a gen-

Co Co rt the correspon In f , FIn the unry u '(' ,d,muner) $1.50; and tenn ee, ·50. or
, , 'pleadmg ISSue0 ' '.1. Coeral retamer, 1.00, d· h General Court also applIed to u,e unry, h fees aUowe In t e , f <-othet servIces t e f 80, -'b'tantially increased attorneys ees. """e

T . 'al statutes 0 I a.,. • lb'dCourt. The eHlton f 1807 again reduced these fees conSiderably. ,.,
ibid., 46-63. But the statute 0
5(,0-61. T 'tor of lI/inoif.180~1818 5-6 (Ph~bricked., 1950) .. 15

286La'lJ)softb~ ~S YH· n·-IL"-~ ,Law Senes.For thelndlarJa
, f th lllinolS tlJ,te IStO -- .-., . IColleCtlons 0 e h was not :I. citizen of lndi:l.na to practice aw

.. f b'dding a person w 0 . . )
prOVISion or I IndimJ4Ternlory, 1801-180934Z (Philbnck cd., 1930 .
there, see LlIWsof
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take ~n oath t~ conduct himself "according to the best of your
learning and With all good fidelity as well as to the court as to the
r "229F I' dc lent. our years ater, in 1799, an elaborate statute was enacte

regulating in detail the legal profession, including the admissionof
attorney~ and counselors. Every applicant had to have resided in
the Terntory for at least one year; he had to have studied law for
four years under the supervision of a licensed attorney or coun-
selor; he had to pass an examination by the Territorial judges con-
cerning his professional qualifications and moral character; and he
had to take an oath of office. Attorneys could practice in all courts
of record in the several counties, while counselors were qualified
to appear also before the General Court of the Territory. After
having practiced successfully in the lower courts for a period of at
least two years, an attorney could be promoted to the rank of coun-
selor, provided he could pass a special examination conducted by
the General Coore.t"

During the time Illinois was part of the Indiana Territory, the
Act Regulating the Admission and Practice of Attorneys and
Counsellors at Law,231passed and approved on October 29, 1799,
controlled the legal profession. This act, which is indicative of the
high aspirations of the members of the first Territorial Legislative
Assembly with reference to the future bar of the Territory, in
some respects was far in advance of similar provisions governing
admission and practice in some of the central and western [urisdic-
tions throughout the nineteenth and, in some instances, during the
twentieth century. 232 The Act Regulating the Admission and Prac-
tice of Attorneys and Counsellors at Law,233passed on September
17, 18°7, abolished a number of preparatory or educational re~
quirements established by the Act of 1799. Henceforth any person
could obtain a license from any twO judges of the General Court
upon satisfying such requirements as these judges might stipulate



2&7 Ibid, An interesting feature of early Illinois practice was that no .Verson

charged with a crime went unrepresented upon showing his financial inability ro
retain counsel. The Ulinois courts made it a rule to assign counsel in fonlla pl1U-
peris, thus implementing effectively the right to counsel as well as alleviating the
natural disadvantages of paupers in criminal cases, In this respect the frontier stllte
Illinois stood at the forefront among the states,

288 For a summary of the act of February 4. 18040 see 3 Marshall, Courts
tl1ld LawYerf of Ohio 933 (1934).

238 For a summary of these additional acts., see ibid,
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S Court of the T erntory
On January 19, 1807, the upreme f h Court that

of IVlichiganordered "that it shall be a r~e °h \e ve been ad-
persons applying to be admitted as C?unse ,2~::t o~ the U nited
mitred, as either Counsel, or attorney I~any itory or in any" f S rmanyternto,States, or III any Court a any tate, ad" d 5 Counsel and

f "C Shall be a rrurte acourt of any orcrgn ountry, "240It also provided
attorney on Satisfying the Court of Such faC\, to be admitted
"that it be a rule of the Court that persons aP

b
Pymgdmitted before,

her have een a ,
as Counsel and attorney, w a nev iud at his or therr
Shall be required to wait on the judge, or JfUhg~s'pretentions."241

isf I' rhem o t eirChambers, in order to sans y urn, or " S port the Constitu-
The candidate also had to take an oath to up h f oflice,242, " and an oat 0
cion of the United States of Amenca, , t d by the Supreme

, f lawyers appOln e 'Somewhat later a comrmttee a . d'date concerning h15
Court of the Territory examined the hars 1 r and reported its

" iii' d moral c aracte ,professional qual cations an "h new lawyer's name
fi d" C aaa U on adrmsslOnt en mgs to the ourt. P "b h clerk ofthe Supreme
was entered in the "Roll of Attorne~s h .Y the form of either a rule
Coun.s" These Michigan rules, Wl11~,lU t e , e were rather

II d dmlsslOnto pracUc ,
of court or a statute contra e a f h ly frontier states or

irr th " uy o t eeartypical of the rules m t e majon
territories. d d and requirements for ad-

During the earlier days the stan ar s . .
erne Court of the Territory of MIchl'

240I Blume. Transactions of the Supr
gan, 1805-1814 374-75, 379 (1935)·

'" tu«I ·,375· Th·
242tu«, 346, f the Territory of MiclJigan 41~, b"

" , 7 l La-WI 0 .. t l,ract1ce Y243Statute of Apru 11, I .l " f licants for admISSion 0 d ! h" f.... xanunatlon 0 app us learne 111 t e
statute prOVided or u,e e by "some person or perso I oold b'

S e Court or . d h o p'rsonSl
the judges of the uprenl . d " l~further stIpulate t at n I ye~rs or

. db"" IU ges. • , f t least t uee
law, to be appollltc ~ . unless he had studied law o~ a. the United States,
admittcd to such exammatl~n b f re a court of record wlthl~' h period of at
had been admitted to pracuce el 0 v in one of the StlltCSdurmg t e 1816 the
and had been in the practilC~ of I"'~ation in Michigan, all Scptcm~r,:;' I Bl~me,

·0 ,to lIS app ... ct as examm .~,
least twO years preVI u . . d five lawyers to a .' 8 _18j6 34

;:;:~c~i~:~f ~~~;~~;~::~~~:he:~ ~::::;;~;~ :ll~;c:;~~~e :;toillt11lent

I " prOViSIon(1940),AsearyasI10 ... id . fMich-
of an "ell:amining committee, lb 'h 5 ",,-Ill: Court of fbe Territory 0" ,'ft e u,..~·

244 I Blume. Tr(l1lJllctlOll .
.." ( 8) and paunll.

igll1l /814-1824:dm 193 '
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son r~siding ,in the state of Indiana, shall hereafter be permitted to
practlce". Inany of the courts of this territory [scil., Illinois]..,.
[I]f any person residing in the state of Indiana who has heretofore
obtained licence, or has had been admitted to practice in any of
the courts of this territory, shall attempt hereafter to practice in
any of the said courts, , .or in any way [attempt] ... to avail him-
self, of the privileges of attorney of any such court, he shall ~e
subject to a fine of two hundred Dollars .. ' , And. ' . if any court lJ1

~his terri~ory shall knowingly suffer or permit any person residing
III the said state of Indiana, to practice. ' . in any of the courts of
this territory, such court ... shall be liable to pay five hundred
Dollars, , .. This act shall, .. be in force ... and continue in force
until the lawes of the state of Indiana herein before referred to shall
be repealed, and no longer."?"

, Under the new state Constitution, the General Assembly of
OhIO repealed all Territorial statutes relating to attorneys, and on
February 4, 1804, passed an act regulating the legal profession in
the state. The distinction between attorney and counselor was
abolished, and the applicant for admission to practice had to submit
to an examination conducted by the judges of the Supreme Court
or by a board of lawyers appointed by the Supreme Court. No
definite period of legal studies was required, but the applicant ha~
to be a citizen of the United States, though not necessarily a res~-
dent of Ohio. The same act also made the attorney liable to hIS

client for negligence, and provided for summary disbarment in
case of failure to account properly for moneys received from or
for his client.>" The fact that in I8ID, 1819, and 1824 additional
statutes were enacted regulating and supervising the practice of law
should be indicative of the General Assembly's concern with the
stringent control of the legal profession.239
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mission to practice in the territories or in the states which were
~arved out of these territories were fairly high. The territorial
Judges were inclined, on the whole, to admit only those applicants
who were able to meet the rather exacting standards laid down
in the territorial sratures.>" As a matter of fact, these requirements
:vere so exacting that some men preferred to procure their licenses
In some Eastern or Southern state, and on returning to the territory
to be admitted on the strength of their "out-of-state" Iicenses.?"
But after 1816, for some reason, an increasing number of persons
with deficient or inadequate educational and professional back-
grounds were admitted to practice throughout the frontier.?" In
1832, for instance, the requirements for licensing were substan-
tially lowered in Missouri by the elimination of a definite period
of preparatory study."" When in 1841 the right to issue licenses
was turned over to the circuit judges in Missouri.?" applica~ts
were subjected to purely perfunctory examinations concernlO.g
their educational backgrounds, legal knowledge, and moral quali-
fication by uninterested and often ignorant judges or by a "board:'
of equally uninterested and ignorant lawyers. In this man~er It
became quite easy to procure a license, not only in Missoun but
all along the frontier.s'"

24~ 1 The Laws of the Northwest Territory, 1788-1800 340 (Pease ed.,
1925); I Laws of a Public and General Nature of the District of Louisiana, of th~
Territory of Louisiana, Of the Territory of Missouri, and of the State of Missourt
up to 1824 123 (1841).

246 In some instances the territorial judge went so far as to insist upon a
further examination of "out-of-state" lawyers before he granted them a licen~e to
practice within the territory. See 1 Record of the Superior Court of the Territory
of Louisiana 54.

241 See, for instance, Bay, Reminiscenses of the Bench and Bar of Missouri
383 (1878).

2482 Laws of a Public and General Nature of the State of MisSQuri,passed
Between the Years 1824 and 18;;6206 (1842).

249 Laws of the State of Missouri, Passed by the First Session of the Eleventh
General Assembly 16 (1841).

250See English, The Pioneer Lawyer and Jurist in Missouri 95-96 (21 The
University of Missouri Studies, No.2, 1947).

IV
BRIEF SUMMARY

D the whole lawyers had played a
ESPITE THE FACT that, .on R I t'~n this historical event

prominent role in the Amencan ev: ~ 1 al' profession. Many of
for a time had an adverse effect o~ t he e~lonial bar, especially in
the more distinguished members °B ". ehccrown and after the de-

·dlaltthentlS ".the North, remaine oy o. h lunrarily or as for mstance
B··hl es. eirber vv ' .parture of the nus arc,. withdrew from active pracuce.

in New York, under compulSIon, M ny of those who had
Others simply deserted the co~ntt·· ca; positions in the young
sided in with the rebels accepte Pho

Uofession.
. dh erelosttotepr . hadrepublic an, ence, w h 01 rhe RevolutIon a sue-. hi h on t e eveThe profeSSion,w IC d nfidence of the people, was

···bspectanCo d calamiceeded III gammg t e re ff f a widespread an ca ami-
also adversely affected. by th~.eh ;c~o:ed in the wake of the war.
taus economic depresslOn w ic 0d 101 clean-up business, such

1 h dagreat eaThe lawyers as a c ass, ad· nsolvencies and, hence,
'. I d b f eclosures, an 1as the collection 0 e t, or h most of the people. In con-

d sperollS t an d .were busier an more pro . f uch public distrust an am-
sequence, they became th~ °f~re~~~h: miseries besetting th.e coun-
mosiry. They were blame ed by the several state legtslatures
try. Acts and resolves were pass
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