>

-37-

COLUMBIA LAW REVIEW

VOL. XXX\{ JUNE; 1935 S NO. 6

¢ — - - e m—
= eSiEmn s — —

I
i!
|l

TTILAIVS(ﬂEPTIHEIWTHAI,]NI]FHSEHNEHE.AJN]) THE
c e FW?IW(?ITIIDEA];JAJ?EﬂRI)}lCﬂBZ o

L THE HEAVEN oF LEGAL Coum-rs .
Some fifty years ago a great German jurist had a curious dream
He dreamed that he died and was taken to a special heaven reserved for
the theoreticians of the law. In this heaven one met, face to face, the
many - concepts of jurisprudence in their absolute purity, freed from -
all enumghng alliances with human life. Here were the disembodied -
_ spirits of good faith and bad faith, property, -possession, laches, and
rights in rem. Here were all the logical instruments needed to manip-
ulate and transform these legal concepts and thus to create and to solve -
the most beautiful of legal. problems. Here one ‘found a dialectic-
-hydrauhcqnterpretat:on press, which could press an indefinite number .
- of meanings out of any text or.statute, an apparatus for constructing
fictions, and a. ha:r—sphttmg machine ‘that could divide a sxngle hair into
999,999 -equal parts and, when operated by the most expert jurists;
could split each of these parts again into 999,999 .equal parts. The
boundless opportunities of this heaven of legal concepts were open to
“all properly qualified jurists, provided only they drank the Lethean
draught which induced- forgetfulness of terrestrial human affairs. But
for the most accomphshed jurists the Lethean draught was entirely-
- superfluous. They had nothing to forget.t
. -Von Jhering’s dream has been retold, in recent years, in the chapels
of sociological, functional, institutional, scientific. expenmental real-
istic, and neo-realistic jurisprudence. The questxon is “raised, “How
. much .of contemporary legal thought moves in the pure ether of Von
Jhering’s heaven of Iegal concepts?” One turns to our leading legal
+ textbooks and to the opinions of our courts for answer. May the
Shade of Von Jhermg be our guide. C & o

. 1. Where Is a Corporation? a
.- Let us begin our survey by observmg an excep‘ﬁonally able court
as 1t deals with a typical problem in legal procedure. In the case of
Tauza v. Susquehanna Coal Company? a corporation which had been
'Von JEERNG, IM JURISTISCHEN BEGRIFFSRIMMEL, IN SCHERz UND ERNST

IN DER JurisPrupENZ (11th ed. 1912) 245,
2220 N.Y. 259, 115 N.E. 915 (1917).
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chartered by the State of Pennsylvania was sued in New York. Sum-

mons and complaint were served upon an officer of the corporation in

New York in the manner prescribed by New York law. The corpora-

tion raised the objection that it could not be sued in New York. The

New York Court of Appeals disagreed with this contention and held

- that the corporation could be sued in-that State. What is of interest for
our purposes is not the particular' decision of the court but the mode

of reasoning by which this decision was reached. :

The problem which the Court of Appeils faced was a thoroughly

practical one. If a competent legislature had considered the problem
of when a corporation incorporated in another State should be subject
to suit, it would probably have made some factual inquiry into the
practice of modern corporations in choosing their sovereigns® and into
the actual significance of the relationship between a_cotporation and
the state of its incorporation. It might have considered the difficulties
that injured plaintiffs may encounter if they have to bring suit against
corporate defendants in the state of incorporation. It might have
balanced, against such difficulties, the possible: hardship to corporations
of having to defend actions in many states, considering the legal facili-

ties available to corporate defendants. On the basis of facts revealed

by such an inquiry, and on the basis of certain political or ethical value
judgments as to the propriety of putting financial burdens upon cor-
porations, a competent legislature would have attempted to formulate
some rule as to when a foreign corporation should be subject to suit.

The Court of. Appeals reached its decision without avowedly con-
sidering any of these matters. It does not appear that scientific evidence
on any of these issues was offered to the court. Instead of addressing
itself to such economic, sociological, political, or ethical questions as a
competent legislature might have faced, the court addressed itself to
‘the question, “Where is a corporation?” Was this corporation really in

' Pennsylvania or in New York, or could it be in two places at’once?

_ Clearly the question of where a corporation is, when it incorporates
in one state and has agents transacting corporate ‘business in another
state, is not a question that can be answered by empirical .observation.
Nor is it a question that demands for its solution any analysis of polit-

jcal considerations or social ideals. It is, in fact, a question identical

in metaphysical status with the question which scholastic theologians are
supposed to have argued at great length, “How many, angels can stand
on the point of 2 needle?” Now it is extremely doubtful whether any
of the scholastics ever actually discussed this. question! Yet~the ques-

1 Gee Berle, Investors and the Revised Delaware Corporation Act ~(1929) 29
CoLuaBIA Law REV. 563; RirLey, MAIN STREET AND Watr Streer (1927).
+ Geveral students of scholastic philosophy inform me that they have never
%us:l!agny evidence of such discussion more reliable than the hearsay testimony of
abelais. - : :
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_ TRANSCENDENTAL NONSENSE 811
tion has become, for us, a symbol of an age in which thought without
roots in reality was an object of high esteem.

Will future historians deal more charitably with such legal ques-
tions as “Where is a corporation?” Nobody has ever seen a corporation.
What right have we to believe in corporations if we don't believe in

" 4ngels? To' be-sure. some-of us have seen corporate funds; corporate

transactions, etc. (just as some of us have seen angelic deeds, angelic .
countenances, etc.). But this does not give us the right to hypostatize,
to “thingify,” the corporation, and to assume that it travels about from
State to State as mortal men travel. Surely we are qualifying as in-
mates of Von_Jhering's heaven of legal concepts when we approach a
legal problem in these essentlally supernatural terms.
~ Yet it is exactly in these terms of transcendental nonsense that
the Court of Appeals approached the question of whether the Susque-
hanna Coal Company could be sued in New York State. “The essential.
thing,” said Judge Cardozo, writing for a unanimous court, “is that the
corporation shall have come into the State Why this Journey is
esscntial, or how it is possible, we are not informed. The opinion notes

that the corporation has an office in the State, -with elght salesmen and-

eleven desks, and concludes that the corporation is’ r&lly “in” New York "
State. From this inference it easily follows that since a person who

_ is-in New York can be sued here, and since a corporation is’ a person,

the Susquehanna Coal Company is subject to suit in a-New York court. -

The same manner of reasoning can be used by the same court to
show that the Dodge Bros. Motor Corporation “cannot” be sued in. New
York because the corporation (as distinguished from its corps of ‘New
York employees and dealers) is not “in” New York.®

- Strange as this manner of argument will seem to laymex.l, lawyers

-trained by long practice in believing what is impossible,” will accept this

reasoning as relevant, material, and competent. Indeed, even the great
protagonist of sociological jurisprudence, Mr. Justice Brandeis, hds

.invoked this supernatural approach to the problem of actions against

foreign corporations, without betraying any doubt as to the factual
reference of the question, “Where is a corporation?” Thus, in the lead-

ing case of Bank of America v. Whitney Central National Bank? the

"seemN Y. at 268, 115 N. E. at 918.

- 'Holzer V. Dodge Bros. Motor Corp., 233 N. Y. 216, 135 N.E. 268 (1922).
Y41 can’t believe that!” said Alice.

“Can't you?” the Quccn said, in a pxtymg tone. “Try again: draw a loxg

. breath, and shut your eyes.”

Alice laughed. “There’s no use trymg, she said; one ‘can’t believe xmpOss'blc
things.”

“I dare say you haven't had much practice,” said the OQueen. “When I was your
age I always did it for half an hour a day. Why, sometimes I've believed as many

as six nm;sm}ssxble things before breakfast.” (Lewis Carroll, Through the Lookmg
Glass, c. S.

*261 U.S. 171 (1923).
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where it carried on numerous financial transactions and where its presi-
dent_had been served, but where it did not own any desks. The Su-
- preme Court held that although the defendant “had what -would pop-

ularly be called a large New York business,” the action could not be

maintained, and offered, per Brandeis, J., the following justification of

this curious conclusion:®

«The jurisdiction taken of foreign corporations, in the absence of statutory
requirement or express consent, does not rest upon a fiction of .constructive
presence, like qui” facit per alium facit per se. It flows from the fact that the
corporation itself does business.in the State or district in such a manner and

to such an extent that jts.actunl presence there is established. That the de-

fendant was not in New York, and, hence, was not found within the district,
is clear.” : . '

Of course, it would be captious to criticize courts for deﬁvgring. .

their opinions in'the language of transcendental nonsense. _Logicians
sometimes talk -as if the only function of language were to convey

ideas. But anthropologists’ know better, and assuré us that “language

is primarily a pre-rational function.”® Certain words and phrases are -

useful for the purpose of releasing pent-up emotions, or putting babies
to sleep, or inducing certain emotions and attitudes in a political or a
judicial audience. The law is not a science but a practical activity, and
myths may impress the imagination and memory where more exact
discourse would leave minds cold. : , 3
Valuable as is the language of transcendental nonsense for many
practical legal purposes, it is entirely useless when we come to study,
" describe, predict, and criticize legal phenomena. And altiough judges
" and lawyers need not be legal scientists, it is of some practical im-
portance that ‘they should recognize that the traditional language of

.

argumeht and opinion neither explains nor justifies court decisions. - ‘

\Vhen the vivid fictions and metaphors of traditional jurisprudence are
thought of as reasoris for decisions, rather than poetical or mnemonic
* devices for formulating decisions reached on other grounds, then the
author, -as well as the reader, of the opinion or argument, is apt to
forget the social forces which mold the law and the ‘social ideals by
which the law is to be judged. Thus it is that the most intelligent

judges in America can deal with a concrete practical problem of pro-

- cedural law and corporate responsibility without any appreciation of
the economic, social, and ethical issues which it involves.

B

*Id, at 173. .
» Sapir, LANGUAGE (1921) 4.

LT
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2. When is a Corporation?”

The field of corporation law offers many illuminating ,exa;nples
of the traditional supernatural approach to practical legal problems. - In
the famous Coronado case,’! the question was presented to the United

. States Supreme Court, whether. employers whose  business had been
" injured in the courde of a strike could ‘récover a judgment against a -

labor union which had “encouraged” the strike, or whether suit could
be brought only against particular individuals charged with committing

or inducing the injury. So' far as appears from the printed record,
counsel for the union defendants did not attempt to show that labor.
unions would be seriously handicapped by the imposition of financial
responsibility for damage done in strikes, that it would be impossible

~for labor unions to control agents provocateurs, and that labor unions.

served a very important function in modern industrial society which
would be seriously endangered by the type of Hability in question. In-
stead of offering any such argument to support the claim of the labor
union to legal immunity for the torts of its members, counsel for the
union advanced the metaphysical argument that a labor union, being an
unincorporated association, is not a person and, therefore, cannot be
subject to- tort liability.  This is a very ancient and respectable argu- .
ment -in procedural law. "Pope Ifnocent IV used it in the middle of the
Thirteenth Century to prove that the treasuries of “religious bodies
could not be subject to tort liability.?* Unfortunately, the argument
that a labor union is not a person is one of those arguments that re-
main true only so long as they are believed.’® When the coust re~
jected the argument and held the union liable, the union became a per-
son—to the extent of being suable as a legal entity—and the argument
ceased to be true. L - ,

The Supreme Court argued, “A jabor union can be sued because it
is, in essential aspects, a person, a quasi-corporation.” "The realist will
say, “A labor union is a person or quasi-corporation because it can be-
sued ; to call something a. person in law, is merely to state, in meta-
phorical language, that it can be sued.” ’

* United Mine Workers of America v. Coronado Coal Co., 259 U.S. 34
(1922). The British prototype of this case, Taff-Vale Ry. Co. v. Amalg. Soc. of

Railway Servants, [1901] A.C. 426, reached a similar decision, professedly upon

ar transcendental grounds, but this was soon .upset by special legislation. See
Wens, History of TrApe Untonisu: (Rev. ed. 1920) 600 f£. e

uCf. Dewey, “Corporate Personality” in PritosopHY. ANDCIVILIZATION
(1931), 154; and sce 3 GierxE, Das DEUTSCHE GESOSSENSCHAFTRECHT 279-285;
¢f. 3 HoLoswortH, History oF ENcuisy Law (3d ed. 1923) 470-474.

©» Compare the case of Wild Modesty, 2 flower found on certain islands of the
South Seas, which is really white but turns red when any one looks at it (re-
ported in Traprock’s “The Cruise of the Kawa” {1921} 10). .

~
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There is a significant difference between these two ways of de-.
scribing the situation. If we say that a court acts in a certain way “be-
cause a labor union is a person,” we appear to justify the court’s ac-
tion, and to justify that action, moreover, in transcendental terms, by
asserting something that sounds like a proposition but which can not

- be confirmed or refuted by positive” evidence or by ethical argument.

If, on the other hand, we say that a labor union is a person “because-
thie courts-allow it to be sued,” we recognize that the action of the courts
has not been justified at all, and that the question of whether the action
of the courts is justifiable calls for an answer in non-legal terms. To
justify or criticize legal rules in purely legal terms is always to argue
in a vicious circle®*. = - | .

ethical value is not a product of crusty legal fictions inherited from
darker ages. Even in the most modern realms of legal development
one finds the thought of courts and of legal scholars trapezing around
in cycles and epicycles without coming to rest on the floor of verifiable B
fact. Modern developments in the law of unfair competition offer
many examples of such circular reasoning. . o |
- There was once a theory that the law of trade marks and trade-
riames was an attempt to protect the consumer against the “passing off”
of inferior goods under misleading labels.3® Increasingly the courts
have departed from any such theory and have come to view this branch
of law as a protection of property rights in divers economically valuable
sale devices.?* In practice, injunctive relief is being extended today to
realms where no actual danger of confusion to the consumer is present,
and this extension has been vigorously supported and encouraged by
leading writers in the field Conceivably this- extension might be
justified by a demonstration that privately controlled sales devices serve
as a psychologic base for the power of business monopolies, and that
such monopolies are socially valuable in modern civilization. But no
such line of argument has ever been put forward by courts or scholars
advocating increased legal protection of trade names and similar de-

“cf. iloéting. La Recie pu Deorr (1889) : “Nothing as more fallacious”than

" to believe that one may give an account of the law

means of the law itself.
» Se:d’ Nims, UNPAIR COMPETITION AND Tnnel-'{lms (3d ed. 1929) §8, and
cases cit ' : :

G American Washboard Co. v. Saginaw Mfg. Co., 103 Fed” 281, 285
(C.C. A. 6th, 1900). . s

% Nius, op. cit. supra note 15, §9a; Handler and Pickett, Trade-Marks and
Trade Nomes—dAn Analysis and Synthesis (1930) 30 CoLuMBIA Law Rev. 168,

759 Schechter, The Rational Basis of Trade-Mork Protection (1927 40 Harv.
L. Rev. 813. - s . S
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vices. For if they advanced any such argument, it might seem that f.hey
were taking sides upon controversial issues of polmcs and economics. -
Courts and scholars, therefore, have taken refuge in a vicious -circle
to which no obviously extra-legal facts can gain admittance. The

~ current legal argument runs: One who by the i mgenmty of his advertis-
. ing or the quality of hxs_prod_uct has induced consumer responsiveness -

to a particular name, symbol, form of packaging, etc., has thereby
created a thing of value; a thing of value is property; the creator of
property is entitled to protection against third parties who seek to de-
prive him of his property.®  This argument may be embellished, in
particular cases, . with animadversions upon the selfish motives of the
infringing defendant, a summary of the plaintiff’s évidence (naturally
uncontradicted) as to the amount of money he has spent in advertising,
and insinuations (seldom factually supported) as to the mfenonty

" of the mfrmgmg defendant’s product.

“The vicious circle inherent in this reasoning is plain. It purports

‘to base legal protectlon upon economic value, when, as a matter of ac-
_tual fact, the economic value of a sales device depends upon the extent
to which it will be-legally protected. If commercial explojtation of ‘the

word “Palmolive” is not restricted to a single firm, the word will be of .
no more economic value to any particular firm than a convenient size,
shape, mode of packing, or manner of advertising, common in the trade.
Not being of economic value to any particular firm, the word would -~
be regarded by courts as “not property,” and no injunction would be

issued. In other words, the fact that courts did not protect the word
would make the word-valueless, and the fact that it ‘was valueless would

“then be regarded as a reason for not protecting it.. Ridiculous as this

vicious circle scems, it is logically as conclusive or inconclusive as the
opposite vicious circle, which accepts the fact that courts do protect

* private exploitation of a given word as a reason why private exploitation

of that word should be protected. ‘
* The circularity of legal reasoning in the whole field of unfair com-.

petition is veiled by the “thingification” of property. Legal language
portrays courts' as examining commercial words and finding, some-

where inhering in them, property nghts It is by virtue of the property
right which the plaintiff has acquired in the word that he is entitled to

an injunction or an award of damages. According to the recognized

muthorities on the law of unfair competition, courts are not creating

property, but are merely recognizing a pre-existent Something. -

*Cf. American Agricultural Chemical €o. v. Moore, 17 F. (2d) 196 (M.D.
Ala. 1927) in which an interesting implication of the current theory is carried to'its
logical conclusion. A fertilizer company is granted an injunction against state
officials seeking to prevent the use of a nusladmg trade mame. - The argument is:
The plamtxﬂ‘ expected to do” a large business under this trade name; such ex-
pectations are property, and must be protccted against governmental interference.
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The theory that judicial decisions in the field of unfair competition.
law. are merely recognitions of a supernatural Something that is im-
manent in certain trade names and symbols is, of course, one of the
numerous progeny of the theory that judges have nothing to do with
making the law, but merely recognize pre-existent truths not made by
mortal men.?® The effect of this theory, in the law of unfair competi-
tion as elsewhere, is to dull lay understanding and criticism of what

courts do in fact. ‘ ] : '

' " What courts are actually doing, of course, in unfair competition

cases, is to create and distribute. a new source of economic wealth or

power. Language is socially useful apart from law, as air is socially

useful, but neither language nor air is a source of economic wealth un-

less some people are prevented from using these resources in ways-that

. are permitted to other people. That is to say, property is a function

of inequality.?® If courts, for instance, should prevent 4 man from -
breathing any air which had been breathed by another (within, say, a
reasonable statute of limitations), those individuals who breathed most

vigorously .and were. quickest and wisest in selecting desirable locations

in which to breathe (or made the most advantageous contracts with such

in_dividuals) would, by virtue of their property right in certain volumes

of air, come to exercise and enjoy a peculiar economic advantage,

which might, through various modes of economic exchange, be turned

into other forms of economic advantage, e.g. the ownership of news-
‘papers or fine clothing. So, if courts prevent a man from exploiting

certain forms of language which another has already begun to exploit,

the second user will be at the economic disadvantage of having to pay

 the first user for the privilege of using similar language or else of hav-

. ing to use less appéaling language (generally) in presenting his com-

modities to the public. - K . )

Courts, then, in establishing inequality in the commercial exploita-
tion of language are creating. economic wealth and property, creating
property not, of course, ex mihilo, but out of the materials of social
‘fact, commercial custom, and popular moral faiths or prejudices. It
does not follow, except by the fallacy of composition,? that in creating

- ®GSee' M. R. Conen, The Process of Judicial Legislation, in LAW AXD THE.
SoctaL Orper (1933) 112, also printed in (1914) 48 Ax. L. Rev, 161.

# See M. R. CoHEN, Property and Sovereignty, in LaAw AND THE SocraL
Oroez (1933) 41; R. L. Hale, Coercion ond Distribution in ¢ Supposedly Non-
Coercive State (1923) 38 Pot.'Sct. Q. 470; R. L. Hale, Rate Making and the Re-
vision of the Property Concept (1922) 22 CoLuMBIA Law Rev. 209.

3 «Composition is the passage from a statement about eack or every mem-
ber of a collection, taken severally, in one of the premises, to a statement about
. the collection as 3 whole in the conclusion.” EatoN, GENERAL LocIC (1931) 340.

-An instance of the commission of this fallacy, in the present context, would be
the statement that the court is adding to the wealth of society because it is adding

to the wealth of the particular individuals whose control over the sales device i*
protects. -
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new private property courts are benefiting society. Whether they are
benefiting society depends upon a series of questions which courts and .
scholars dealing with this field of law have not seriously considered.
Is there, for practical purposes, an unlimited supply of equally attract

= tive words under -which any commodity can:be sold, so_that the second
. seller of the conmunedity is at no commercial disadvantage if he.is forced

to avoid the word or words chosen by the first seller? If this is not the
case, i.e. if peculiar emotional contexts give one word more sales appeal
than any other word suitable for the same product, should the peculiar
appeal of that word be granted by the state, without payment, to. the
first occupier? Is this homestead law for the English language neces-
sary in order to induce the first occupier to use the most attractive
word in selling his product? If, on the other hand, all words are
originally alike in" commerdial potentiality, but become -differentiated .
by advertising and other forms of commercial exploitation, is this type
of business pressure a good thing, and should it be encouraged by offer-
ing legal rewards for the private exploxtatlon of popular linguistic
habxts and prejudices? To what extent is differentiation of commodities’
by trade names a help to the consumer in buying wisely? To what ex-
tent is the exclusive power to exploit an attractive word, and to alter the
quality of the things to which the word is att;ched, a means of deceiving
consumers into purchasing inferior goods? :

Without. a frank facing of these and similar questmns,’2 legal- -
reasoning on the subject of tradé names is simply economic prejudice
masquerading in the cloak of Iegal logic. The prejudice that 1dent1ﬁes
the interests of the plaintiff in unfair competition cases with the in-
terests of business® and identifies the interests of business with the
interests of society, will not be cntacally examined by courts and legal
scholars until it is recognized and formulated. It will not be recognized
or formulated so Jong as the hypostatization of “property rights” con-

. ceals the circilarity of legal reasoning.

4. How High Is Fair Value?
Perhaps the most notorious example of circular reasoning in con-
temporary jurisprudence is that involved in judicial determination of the
returns to which public utilities are e,ntitlgd “under the Constitution.”*

”An example of realistic analysis of consequences in this field is Legis., The

Vesulg’ll for the Copyright Registration of Des:gns (1931) 31 CoruMsia Law
Rev. 4

B See Schechter, supra note 17, at 831

 The circularity of Jud:cxal reasoning in this field is dxscussed in R. L. Hale,
Value and Vested Rights (1927) 27 CoLumsia Law Rev. 523; D. R. Richberg,
I"alue by Judicial Fmt (1927) 40 Harv. L. Rev. 567; J. C. Boubnght, The Prob-

dem of Judicial V alualzon (1927) 27 CoLunmsia Law sz 493.
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What courts purport to do in rate cases is to ascertain the ‘“value” of .
the utility’s property and then to fix a price to the consumer which as-’
sures the utility a fair rate of return upon that value. This would be an
understandable procedure if the courts meant by “value” either actual
cost or replacement cost. For almost forty years, however, since the.

. famous case of Smyth v. Ames,> the courts have insisted that it may

be “unconstitutional” to allow a utility merely a fair Teturn on the ac- -
tual -cost or replacement cost of its property; it must be allowed a fair
return on the “actual value” of the property. '
‘\Vhat is the actual value of a utility’s property?. Obviously it is
the capitalization at current market rates of the allowed and expected

profit. In a six per cent money market, an enterprise which is allowed

_ to take six million dollars profit per annum will be valued at one hundred

million dollars, one that is allowed three millions per annum. at fifty -
million dollars. The actual value of a utility’s property, then, is a func-
tion of the court’s decision, and the court’s decision cannot be based in
fact upon the actunal value of the property. That value is created by the
couirt ; prior to the court’s decision and aside from information or belief _
as ‘to what the court will decide, it is not an economic fact. Nor is’it
avowedly an ethical fact based upon a determination of the amount
which a given utility ought, in the light of social facts and social policies,
“to be allowed to charge its patrons. Judicial reasoning in this field is
thus entirely mythical, and the actual miotivation_of courts in reaching
given decisions is effectively concealed, from all true believers in the
orthodox legal theology.

5. When I5 Legal Process “Dus”? |
Legal réasoning carries a peculiar freight of human hopes and hu-

man s$uffering in that realm where the phrase “due process of law”

serves as a text for judicial review of social legislation. Here, at least,
one ‘might hope thdt a “decent respect to the opinions of mankind”
would lead courts to formulate with some clarity their own ¢onception
of what it is that they are doing. Yet in no realm does logomachy offer
more stubbor resistance to realistic analysis.

What is due process of law? ,

One might have supposed from the language of certain cases?® that
“due process of law” meant such law as was familiar to the Founding
Fathers of the Constitution. Thus conceived, the phrase would denote
a fairly definite concept, and the function of the courts in applying that
concept to legislation would be that of objective scholarly inquiry into

»169 U.S. 466 (1898).

. 3Gee Murray v. Hoboken Land and Improvement Co., 18 How. 272, 280
(U.S. 185‘5).: Robertson v. Baldwin, 165 U. S. 275 (1897), and cases cited.
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legal history. - It is clear, however, that the modem judicial use of the

due process clauses is not based upon any such historical inquiry. Regu-
lation of wages and prices, against which these clauses have been di-
rected with particular severity, finds ample historical precedent in early.
colonial and English legislation.**

. Recent judicial utterances suggest a second conception of due proc- .
ess: Legislation falis within the “due process” clauses when it is such
as rational men may approve. Taken senously, this conceptlon makes
of our courts lunacy commissions sitting in judgment upon the mental

- capacity of legislators and, ocmsmnally, of judicial brethren. Some

such conception served as the major premise for the. famous brief of

- Mr. Brandeis in the case of Muller v. Oregon,®® which marshaled the

favorable opinions entertained by individuals of undisputed sanity to-
wards legislation restricting the hours of industrial labor for women.
But subsequent applications of this technique have found less favor
in the eyes of the courts, and when Mr. Frankfurter presented to the -
Supreme Court a similar anthology of opinions in favor of minimum
wage legislation for women, the reply of the Supreme .Court was that -
one might also make an impressive compilation of unfavorable opin-
ions.® The fact, then, that reasonable men approve of specific legisla-
tion does not prevent it from being a violation of “due process of law.”

The phrase “due process of law,” then, denotes neither an historical
nor a psychiatric fact. Does it, perhaps, denote a moral ideal? Whether
legislation is due or undue or overdue may. seem to laymen to be-a
question of social ethics or morality. But such a conception has been

.vigorously repudiated by the courts. Thus Mr. Frankfurter’s analysxs

of the social evils which minimum wage legislation might eliminate was
characterized by the Umted States Supreme Court as “mterestmg but
only mildly persuasive,” and the Court went on to. say:

* “These are all proper enough for the consideration of the lawmakmg bodm,
since their tendency is to establish the desirability or undesirability of the

legislation; but they reflect no legitimate hght upon the question of its validity,
and that is what we are called upontodec:d

“Due process of law,”then, can no mofe be defined in social ethicai
terms than in terms of legal history or abnormal psychology.

7 See, for instance, the New York act of April 3, 1778, “An act to regulate the
wages of mechamcks and labourers, the prices of goods and commodities, and the
charges of inn holders within this State, and for other purposes therein mentioned,”
and other statutes cited in Handler, Constitutionality of Investigations by the Fed-
eral Trade Commission (1928) 28 CoLuMmia. Law Rev. 708, 712 n. 14; see also
2 BoupiN, GOVERNMENT BY Jubiciary (1932) 401, 447, .

=208 U. S. 412 (1908).

:ﬁ:‘i‘licms v. Children’s Hospital, 261 U. S. 525, 559 (19.3)
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In px;actice, the Supreme Court professes to consider, in. a “due
process” case, primarily its own former adjudications on the subject,
apparently believing, with the. Bellman,3! that what it says three times

must be true. But this process of self-fertilization will scarcely account

for -actual decisions. And one may suspect that a court would not
consistently hide behind a barrage of transcendental nonsense if. the
grounds of its decisions were such as could be presented without shame
to the public. -

' 6. The Nature of Legal Nonsense _
It would be ,tedious to prolong our survey; in every field of law

we should find the same habit of ignoring practical questions of value . |
. or of positive fact and taking refuge in “legal problems” which can °

always be answered by manipulating legal concepts in certain approved

ways. In every field of law we should find peculiar concepts which are

not defined either in terms of empirical fact or in terms of ethics but ’
which are used to answer empirical and ethical questions alike, and
thus bar the way to intelligent investigation of social fact and social.

policy.. Corporate entity, property rights, fair value, and due process
are such concepts. So too are ftitle, contraci, conspiracy, malice, proxi-
smate cause, and all the rest of the magic-“solving words” of traditional

jurisprudence. Legal arguments couched~in these terms are necessarily
circular, since these terms are themselved: creations of law, and such °

arguments add precisely as much to our knowledge as Moliere’s physi-

cian's discovery that opium puts men to sleep because it .contains a -

" dormitive principle. :

" Now the proposition that opium puts men to sleep because it con-
tains a dormitive principle is scientifically useful if “dormitive principle”
is defined physically or chemically. Otherwise it serves only to ob-
. struct the path of understanding with the pretense of knowledge. So,

too, the proposition that a law is unconstitutional becaxse it deprives
persons of property without due process of law would be scientifically
useful if “property” and “due process” were defined in non-legal terms;
otherwise such a statement simply obstructs study of the relevant facts.
1f the foregoing instances of legal reasoning ‘are typical, we may

# «Just the place for a Snark!” the Bellman cried,

As he landed his crew with care; | .

. Supporting each man on the-top of the tide .
" By a finger entwined in his hair. : : .

“Just the place for a Smark! I have said it twice:

That alone should encourage the crew.
“Just the place for a Snark! I bave said it thrice:

What I tell you three times is true.” - )

Lewis Carroll, The Hunting of the Snark.*Fit the First.
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summarize the basic assumptions of traditional legal theory in the fol-
- lowing terms: | T
k’ o Legal concepts (for example, corporations or property rights) are
supernatural éntities which do not have a verifiable existence except to
the eyes of faith. Rules of lazw, which refer to these legal concepts, are
‘not descriptions of empirical social facts (such as the customs of men or -
the -customs of judges) nor yet statements. of moral ideals, but are -
rather theorems in an independent system. It follows that a legal argu-
ncnt can never he refuted by a moral principle nor yet by any empirical
fact. - Jurisprudence, then, as'an autonomous system of legal concepts, -
rules, and arguments, must be independent both of ethics and of such
Ppositive sciences as -economics or psychology. In effect, it is a special

branch of the science of transcendental nonsense.

IL. Tre Fuxciional Mernop

That something is radically wrong Wwith our ‘traditional legal .
thought-ways has long been recognized. 'Holmes, Gray, Pound, Brooks
Adams, M. R. Cohen, T. R. Powell, Cook, Oliphant, Moore, Radin,
Llewellyn, Yntema, Frank, and other leaders of modern legal thought -
‘in America, are in fundamental agreement in their disrespect for “me-
— chanical jurisprudence,” for legal magic and word-jugglery.®* But inu- -
Gad tual agreement is less apparent when we come to the question of what to
do: How are we going to get out of this tangle? How are we going to )
substitute a realistic, rational, scientific account of legal happenings for
- the classical theological Jjurisprudence of concepts? o
. Attempts to answer this question have made persistent use of the
phrase “functional approach.” .Unfortunately, this phrase has often
been used with as little meaning as any of the.magical legal concepts
" against which it is directed. Many who use the term “functional” in-
tend no more than the vague connotation which the ‘word “practical”

- " See HoLues, "The Path of the Law” (1897) 10 Hagv. L. Rev. 457, Cot-
. LEcTEp LecaL Parers (1920) 167: Gray, NATURE AND SOURCES .OF THE Law -
(1909) c. 4-5; Pound, Law in Books and.Law in Action (1910) 44 Awm..L. Rev.
12; Pound, MECHANICAL JURISPRUDENCE (1908) 8 CoLummiA Law_ Rev. 605;
Brooxs Apaus, Law under Inequality: Monepoly, in CENTRALIZATION AND THE
Law (1906) Lecture 2: M. R. Conuex, The Process of Judicial Legislation (1914)
48 Ax. L. Rev. 161, LAW AND THE SocIAL Oroer (1933) 112; T.R. Powell, The

Judiciality of Minimum Wage Legislation (1924) 37 Harv. L. Rev. $45; Cook,
- Logical and Legal Bases of the Conflict of Latws (1924) 33 Yaie L. J. 457;
Oliphant, 4 Return to Stare Decisis (1928) 6 Art. L. Scroor Rev, 215; U. Moore,
Rational Basis of Legal Institutions (1923) 23 Corumpra Law Rev. 609; M. -
Radin, Case Law and Stare Decisis: Concerning Prajudizienrecht in Amerike
(1933) 33 Corumsra. Law Rev. 199; Llewellyn, A Realistic Jurisprudence—The
Next Step (1930) 30 CoLumsia Law Rev. 431 Llewellyn, Some Realism-about
Lo Realism: Responding to Dean- Pound (1931) 44 Harv. L. Rev. 1222; Yntema, The

Hornboalk Method and the Conflict of Laws (1928) 37 Yare L.J. 468; Frawk,
Law AND THE Moneex Mino (1930). Tl
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conveys to the “practical” man. Again, the term “functional approach” .

_ is sometimes used to designate a modern form of animism, according

to which every social. institution or biological organ has a “purpose” in
life, and is to be judged good or bad as it achieves or fails to achieve
this “purpose.” I shall not attempt to be faithful to these vague usages
in using the term “functional.” I shall use theé term father to designate:
certain principles or tendencies which appear most clearly in- modern
physical and mathematical science and in modern philosophy. For it is
well to note that the problem of eliminating supernatural terms and
meaningless questions and redefining concepts and problems in terms
of verifiable realities is not a-problem peculiar to law. It is a problem
which has been faced in the last two or three centuries, and more espe-
cially in the last four or five decades, by philosophy, mathematics, and
physics, as well as by psychology, economics, anthropology, and doubt-
less other sciences as well. Functionalism, operationalism, pragmatism,
logical positivism, all these and many. other terms have been used in
diverse fields, with differing overtones of meaning and emphasis, to
designate a certain common approach to this general task of redefining
traditional concepts and traditional problems. .

~ It may perhaps clarify the significance of the functional approach
in law to trace some of the basic contributions which the functional
method has made in modern science and philosophy. '

1. The Eradication of Meaningless Concepts

On its negative side (naturally of special prominence in a protestant
movement), functionalism represents an assault'upon all dogmas and
devices that cannot be translated into'terms of actual experience.

In physics; the functional or operational method is an assault upon
such supernatural-concepts as absolute space and absolute time; in
mathematics, upon supernatural concepts of real and imaginary, rational
and irrational, positive and negative numbers. In psychology, William

- James inaugurates the functional method (of which'behaviorism is an

extreme form) by asking the naive question: “Does consciousness ex-
ist? Modern “functional grammar” is an assault upon grammatical
theories and distinctions which, as applied to the English language;

simply have no verifiable significance—such empty concepts, for instance,
as that of noun syntax, with its unverifiable distinction between a nom-
inative, an objective, and a possessive case. And passing to the ficld

® Essays IN Rapicar Exemicisyu (1912) 1. Answering this question, James
asserts, *“There is . . . no aboriginal stuff or quality of being, contrasted with that
of which material objects are made, out of which our thoughts of them are made;
but there is a function in experience which thoughts perform . . ." (pp. 3-4). '

3% Gee H. N. RiviaN, FuncrioNaL Gearacar (1930) ; and cf. L. BroonrieLn,
Lancuace (1933), p. 266 et .passin. : . -
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of art, we find that functional architecture is likewise a repudiation of
outworn symbols and functionless forms that have no meaning,—hollow
marble pillars that do not support, fake buttresses, and false fronts.3s

So, too, in law. Our legal system is filled with supernatural con-
cepts, that is to say, concepts ‘which cannot be defined in terms of ex-

_ perience, and from which all sorts of empmml decisions are supposed

to flow. Against these unverifiable concepts modern junspmdence pre-

‘sents an ultimatum.’ Any word that cannot pay up in the currency of
- fact, upon, demand, is to be declared bankrupt, and we are to have no

further dealings with it. Llewellyn has filed an involuntary petition
in bankruptcy against the concept Title,*® Oliphant against the concept
Contract,®® Haines, Brown, T. R. Powell, F'nkelstem, and Cushman
against Due Process, Police Power, and. similar ‘word-charms of con-
stitutional law,3% Hale, Richberg, Bonbright, and others against the con-
cept of Fair Value in rate regulation,3® Cook and Yntema against the
concept of Vested Rights in the conflict of laws#® Each of these men
has tried to expose the confusions of current legal thinking engendered

by these concepts and to reformulate the problems in his field in terms -

which show the concrete relevance of legal decisions to social facts.

2. The Abatement of Meaningless Questions
It is a consequence of the functional attack upon unverifiable con-
cepts that many of the traditional problems of science, law, and phi-
losophy are revealed as pseudo-problems devoid of meaning. As the
protagomst of logical positivism, Wlttgenstem, says of the ttadmonal

. problems’ of philosophy: .

“Most propositions and questions, that have been written about philosophi-
cal matters, are not false, but senseless. We cannot, therefore, answer questions
of this kind at all, but only state their senselessness. Most questions and
propositions of the philosophers result from the fact that we ‘do not understand
the logic of our language. (They are of the same kind as the question whether

» See F. L. WriGHT, MobERN ARrCHITECTCRE (1931).

* LLEWELLYN, CASES AND MATERIALS ON THE LAW OF SaLes (1930).

¥ Oliphant, Mutualxtgy of Obligation in Bilateral Contracts at Law (1925) 25
CorumsiAa Law Rev. 705; (1928) 28 Corumsia Law Rev. 997,

. ®C. G. Haines, Gmcral Observations on the Effects of Personal, Political and
Economic Influences in the Decisions of Judges (1922) 17 Iri. L. Rev. 96; R. A.
Brown, Police Power—Legislation for Health and” Personal Safety (1929) 42 .
Harv. L. Rev. 866; T.R. Powell, The Judiciality of Minimum Wage Legislation
(1924) 37 Harv. L. Rev. 545 ; M. Finkelstein, Judicial . Self-Lmntalm (1924) 37

. Harv. L. Rev. 338; R.E. Cushman, The Social and Economic Interpretation of .

the Fourteenth Amendment (1922) 20 Mica. L. Rev. 737.

® See note 24, supra.

* Cook, anxtal and Legal Bases of the Conflict of -Laws (1924) 33 Yare L. J.
457 Yntcma, The Hornbook Method and the Conflict of Laws (1928) 37 YALE
L. J. 468.
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the Good is more of less identical than the Beantiful) And so it is not to be
wondered at that the deepest problems are really no problems.”® .

~ The same thing may be said of the problems of traditional juris-
prudence. As commonly formulated, such “problems” as, “What is

~ the holding or ratio decidendi of a case 742 or “Which came first,—the

law or the staté?3 or “What is the essential distinction between a
crime and a tort 2" or “Where is 2 corporation?” are in fact meaning- .
less, and can serve only as invitations to equally meaningless displays

of conceptual acrobatics.

Fundamentally there are only two significant questions in’the field
of law. One is, “How do courts actually decide cases of a given kind?”
The other is. “How ought they to decide cases of a given kind?” Un-

less a legal “problem” can be subsumed under one of these forms, it

is not a meaningful question and any answer to it must be nonsense. %

.

. 8. The Redefinition of Concepts

Although the negative aspect of the functional method is apt to
assume peculiar prominence in polemic controversy, the value of the -
method depends, in the last analysis, upon its positive contributions to
the advancement of knowledge. Judged from this standpoint, I think
it is fair to say that the functional method has justified itself in every-
scientific field to which it has been actually applied, and that functional
redefinition of scientific concepts has been the keynote .of most signifi-
cant theoretical advances iri the sciences during the last half century.

The tremendous advance made in our understanding of the founda-

‘tions of pure mathematics, achieved through the work of such men as

Frege, Peano, Whitehead, and Russel,*® offers an illuminating example
of the functional method in action.’ § S

@ WirreENSTEIN, TRACTATUS Locico-PHiLosopHICUS (1922) prop. 4003, And

-cf. JaMES, PracMaTisnM (1908) : “The pragmatic method is primarily a method of

settling metaphysical disputes that otherwise might be interminable. . . . The prag-
maﬁcmet!:odmmchasesiswtrytomtcrpretadxnotxoﬁbyt;a_cmg its respec-
tive practical consequences. . . . If no practical differences whatever can be traced,
then the alternatives mean practically the- same thing, and all dispute is idle. . . .
It is astonishing to see how many pht ical disputes collapse into insignificance
t(he m:usjgt you subject them to this simple test of tracing a ical consequence.”
< See &oodhart, Determining the Ratio Decidendi %f asCase (1930) 40 YaLe
L. J. 161; and cf. LreweiLLyN, Brausie Busu (1930) 47. ’ .
a Fortunately there is very little literature in the English language on this.

_ prObLﬂgce German jurists, however, are inordinately fond of it.

. C. K. ALLEN, LecaL Duties AND OtHER Essavs 1N JURISPRUDENCE
(1931) 226. And cf. W. W. Cook, Book Review (1932) 42 ¥age L. J. 299.
*-7 a'Cf. F.S. Cohen, What Is a Question? (1929) 39 Monist 350. - . .
“Gee Russelt, PriNCIPLES of MaTHEMATICS (1903) ; IxTRODUCTION' TO
MATHEMATICAL PHiLosopEY (1919); RussetL axp WHITEHEAD, PRINCIPIA

MaTHEMATICA (1910) ; Frece, Die GRUNDLAGEN DER AmTEMETIE (1834).
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Mathematlcs, fifty years ago, contained as many unanalyzed “fic-
tions,” supernatural concepts, unreal guestions, and umjustified oper-
ations as classical Junsprudence. High school students are still taught
to subtract the integer seven from the integer two, which is .logically

- impossible.. An integer is the number-of a class, and obviously a class
.of seven members cannot be -contained in, or- subtracted from; a class -

. of two members. The student who refuses to believe in such super-

natural subtraction is entirely justified, although he must expect scant
mercy from ignorant teachers and examiners (as must the law student
whio refuses t6 answer senseless questions of law and merely points out
their seriselessness). Nevertheless, the mathematical fiction, like the legal
fiction {e.g. the spatial location of a corporatton), reprcsents a confused
perception of a significant fact, and it is the provmce of functional an-
alysis to untangle thé confusion and.find-the fact. It is 4 fact that if you
move seven units. in’ one- diréction—in the direction of bankruptcy, say,
or in the direction of lowered temperaturef—and call that direction
“minus”—and then move two units in the opposite direction—"plus”—
you have in effect moved five units in the first—the “minus”—direction.
Undoubtedly, it is useful to invent or define mathematical terms which
will describe these two smotions or operations and the relation between

‘them (as it is useful to invent legal terms to describe the oorporate ac-

tivities of human beings). But such mathematical terms, it is imiportant
to recognize, are not numbers, as “number” is ordinarily defined (i.e.
they are not integers). What, then, are these novel entities? Classical
mathermatics conceived of these entities as integers acting, under a
special dispensation, in supematural ways. Modern. mathematics shows

that these entities, k_nown as “sign numbers,” are not mtegers ‘at all, but
. rather constructs or functipns of intégers. The number “—%" is the op-

eration of moving from any integer to its immediate predec&ssor in -
the series of mtegers, repeated Seven times. The number “4-7” is the
converse operation, i.e., the operation of moving from any integer to

its 1m_med1ate successor, repeated seven times. The number “4-7” is.
therefore something quite different from the integer “7.” It is, how-

ever, a logical function or conmstruct of the integer seven, since the
integer seven appears in the definition of “4%” as an operation re-
peated “seven” times. . -

Similatly, modern advances in’ mathemat:cs have made it clmr that
rational and irrational, real and :magmary, numbers are not numbers
at all, in the original sense of the term, but are functions 6f such num-
bers®” The so-called arithmetization of mathematics, and the defini-
tion of the concepts of mathematics by Whitehead and Russell, as con-

“ See RusseLt, ._lmon'dcr:on 10 Mz-crhmﬂc;n Pr1LosopEY (1919) 7. _
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structs of cértain simple logical terms, have stripped mathematical terms
of their supernatural significations, illumined and eliminated hidden in-
consistencies, and clarified the relationships of mathematical concepts

A similar use of the functional method has characterized the most
significant advances of modern philosophy. The attack upon trans-
cendental ‘conceptions of God; matter, the Absolute, essence and acci-
dent, substance and attribute, has been vigorously pressed by C. S.

‘Peirce, James, Dewey, Russell, Whitehead, C. 1. Lewis, C. D. Broad,

and most recently- by the Vierinese School, primarily by Wittgenstein
and Carnap.®* These men fall into various schools,—pragmatism, prag-
maticism (which is the word . Peirce shifted to when he saw what his
followers were doing to the word “pragmatism”), neo-realism, critical

realism, functional realism, and logical positivism. It would be unfair .
to minimize the real differences between some of -these schools, but in -

one fundamental respect they assume an identical position. This is

_currently expressed in the sentence, “A thing is what it does.” More

precise is the language of Peirce: “In order to ascertain the meaning
of an intellectual conception one-should consider what practical con-
sequences might conceivably result by neceéssity from the truth of that
conception ; and the sum of these consequences will constitute the entire

meaning of the conception.”®® -The methodological implications of.
this maxim are summed up by Russell in these words:

“Thesupreme maxim in scientific pliilosbphising is this: Wherever possi-
ble, logical constructions are to be substituted for inferred entities.™

In other words, instead of assuming hidden causes or transcen-

_ dental principles behind everything we see or do, we are to redefine
_the concepts of abstract thought as constructs,-or functions, or com-
plexes; or pattens, or arrangements, of the things that we do actually

" see or do. All concepts that canniot be defined in terms of the elements

of actual experience are meaningless.’

'As A FiErp ror ScEntrFic MeTHOD IN PHILOSOPHY
~Locic (1918) ; WHITEREAD, THE Princieies oF. NATURAL -Knowrence (1919);

#See C. S. PEiRcE, CHANCE, LOVE AND Looxc (1923) ; CoLLECTED PAPERS

(1931-1934), especially vol. 5; JaMEs, Pracriatisie (1908); Essays 1v Raprcac

Esemicisie (1912) ; Dewey, Appearing and Appearance, in. PHILOSOPHY AND

CiviLization (1931) 51; Russery, Our KNOWLEDGE-OF THE EXTERNAL WorLd
(1914) ; MYSTICISM AND

Tue Conceer of Natuse (1920) ; C.I. Lewis. Minp AND THE WoRrLD-ORDER
(1929) ; C.D. Broan, Sciextiric Taoverr (1923) ; WITTGENSIELN, Tracratus
Locico-PriLosopHICUS (1922) ; Carmap, Ueberwindung der Metaphysik durch
logische Analyse der Sprache (1932) 2 ERKENNTNIS no. 4; J. E. Boodin, Func-
tional Realism (1934) 43 PrnosorHICAL REViEw 147. ’

* 5 C.S. Pemce, CoLrecteEp PArERS 6.

» Russerr, Mysticisie axp Locic (1918) 155.

/
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The task of modern philosophy is the salvaging of whatever signifi-

" cance attaches to the traditional concepts of metaphysics, through the

redefinition of these concepts as functions of actual experience. What-
cver differences may exist among modern philosophers in the choice
of experiential terms which are to serve as the basic terms of functional

‘analysis—"‘events,” “sensa,” and “atomic facts” are but a few of these

basic terms—few would disagree with the point of view expressed by
William James whien he says that in our mvestxgahon -of any abstract
concept the central question must be: “What is its cash value in terms
of particular experience? and what special differences would come into
the world if it were true or false?™*

A similar use of the functional method charactenzw recent ad-
vances in physics. Instead of concéiving of space as something into.
which physical things fit, but which somiehow exists, unverifiably, apart
from the things that fill it (as the Common Law is snpposed to exist
apart from and prior to actual decisions), and then assuming that there’
is an ether that fills space when it is empty, modern physicists conceive
space as a manifold of relations between physical objects or events.

" The theory of relatmty begins with the. recognition that relations be-.

tween physical objects or-events involve a temporal as well as a spatial;
aspect. Thus it becomes convenient for certain purposes to substitute
the notion of space-time for that of space, or even to substitute.a no-
tion which includes mass as well as space and time.

The parallel between the functional method of modern physics and
the program of realistic jurisprudence is so well sketched by a distin-'

.guished Chinese jurist that I can only offer a quotatton without “com-

ment:52 .

“Professor Eddington, in a recent book on “The Nature of the Physical .
World,” observes: “A thing must be defined_ according to the way in which it
is in practice recognizéd and. not accordxng to some ulterior significance that .
wesupposexttopossss So Professor Bndg‘man.m“Thengxcof Modern
Phystcs . .

“Hitherto marny of the concepts of physics have been deﬁned in terms of .-
their propert:es. But now, “in general, we mean by dny concept nothing
more than a'sct of operations; the concept is synonymous with the corre-
:pondmg set of operations. If the concept is physical, as of length, the
' operations are actual physical operations, namely, those by which length is
measured ; or if the concept is mental, as of mathematical continuity, the
operations are miental operations, namely those by which we determine .
whether a gtvm aggregate of magmtudes is continuous.” ) _
Now, this way of dealing with concepts was p;ec:sely what Holmes mtroduced
into the science of law early in the '80’s. Before dxscussmg the significance

' "Jam«s. The Pragmatic Method (1904).1 Jour. oF PunosorHY 673.
“ John C. H. Wu, Realistic Analysis of Legal Concepts: A Study in the Legal
"Method of Mr. Justice Holmes (1932) § Cumxa L. Rev. 1, 2.




et e AL e st e e 2

~56-~

g8 - -—-  COLUMBIA LAW REVIEW

and possibilities of the new method, let me list here some of his definitions of ~
|l * 5 .i'c: -
“Law: “The prophecies of what the courts will do in fact, and nothing
more pretentious, are what I mean by the law.” ~

¥ * * *

«But for legal purposes a right is only the hypostasis of a prophecy—
the imagimation of a substance supporting the fact that the public force will
be brought to bear upon those who do ¢ snes said to contravene it—just as
-~ we talk of the force of gravitation accounting for the conduct of bodies in

Sﬁwn ) . .

nuq:“Alegaldutysowxedisnoﬂﬁngm;mdicﬁonmmfaq;ndm
or omits. certain things he will be niade to suffer in this or that way by
- iudgmentoftheéouxt;andsooialegal right” =

o o® * * *

~ a contract, you are liable to pay a comperisatory sum unless the promised
event cornes to pass, and that is all the difference.” '

“Jt may be conceded at the outset that all these definitions are capable ™
of being further developed or improved upon: The important point to note is
the complete departure from the way. the old Classical Jurisprudence defined
things. Hostile as he was to the traditional logic, Holmes touched the springs
of the neo-realistic logic in his analysis of legal concepts. He departed en-
tirely from the subject-predicate form of logic, and employed 2 logic of rela-
tions. He did not try to show how a legal entity possesses certain inherent
propertics. What he was trying everywhere to bring out is: If a certain
group of facts is true of a person, then the person will receive a certain group

certain inherent properties, we have here a logic which regards it as a mere
signpost of a real refation subsisting between an antecedent and a consequent,
and, as one of the New Realists so aptly puts it, all signposts must be kept
up to date, with their inscriptions Jegible and their pointing true. - In short, by
.turning the juristic logic from a. subject-predicate form to. an ant -
cousequent ‘form, Holmes virtually created, an inductive science of law. For
both the antecedent and the consequent are to be proved -and ascertained em-
pirically.” o

In brief, Holmes and, one. should add,’ Hohfeldss- have offered 2
ogical basis for the redefinition of every legal concept in empirical
terms, i.e. in terms of judicial decisions. The ghost-world of super-
natural legal entities to whom courts delegate the moral responsibility
of deciding cases vanishes; in its place we see legal concepts as ‘patterns
of judicial behavior, ‘behavior which affects human lives for better or

® Gee HOHFELD, FUNDAMENTAL Lecar Concerrions (1919). )

R
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. worse and is therefore subject to moral criticism. O-f-the functional
method in legal science, one may say, as Russell has said of the method -

in contemporary philosophy, “Our procedure here is precisely anal-
ogous to that which has swept away from the phllosophy of mathe-

matics the useless menagerie of memphyswal monsters with whxch it
used-to he mfested.”‘“ .

: 4 The Rcdu'ectwn of Re:earch _ ' g
It is often easier to distinguish a school of -thought by askmg not,

“What basic theory does it defend?” but rather “What basxc question
-does it propound ?”

A failure to recogmze that the law is a vast field, in which different
students are interested in diverse problems, has the unfortunate effect
of making every school of legal thought an ex officio antagonist of every -
other school' Dean Pound’s classification of jurists irito mutually ex-

" . clusive “analytical,” “historical,” “philosophical,” and “socxologl "
_ schools, with sub-species too numerous to mention,’ has given a good

deal of prestige to the idea that a new -school of jurisprudence must
offer a revolutionary threat to all exlstxng schools. It would be un-

fortunate to regard “functionalism” in law-as a substitute for all other

“isms.” Rather, we must regard functionalism, in law as in anthro-

.pology, economics, and other fields, as a call for the study of problems -

which have been neglected by other scientific methods of investigation.

In general, when one comes upon a strange fact’ and seeks to un-
derstand it, there are four inquiries he can pursue.

. In the first place, our investigator can classify- tile fact—either by

_puttmg an arbitrary label upon it or by discerning in the fact to be

explained the' significant similarities and. dlﬁerences ‘which relatq it to-
other facts.

Again, one may seek to dlscover the genesis of the fact in question,
to trace its historical antecedents. )

In the third place, one may inquire into the. nature of the fact pre-
sented, endeavonng by logical analysis to resolve it mto sxmpler -ele-
ments.

A fourth poss’ble approach seeks to discover the .ngmﬁcance of
the fact through a determination of its implications or consequences in
a given mathematical, physical or social context.

1t is this last approach to which the term “functional” has ‘been ap-

"plied. Obviously, it is not the only way of gathering useful informa-
- tion, and obviously, it is largely dependent upon the results of classi-

ficatory or taxonomic investigation, genetic or ‘historical research; and‘

8 RussrLL, loc. cit. supra note 50. -
* See Pouxn, QUTLINES OF LECTURES oN Jumsratmzucs (4th ed. 1928) ¢ L
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analytical inquiries. Finally, it must be remarked that the functional
method is not a recent. invention. Plato’s attempt to define “justice” by .
assessing the activities of a just state,® and Aristotle’s conception of the
soul as the way a living body behaves® are ﬂlustnous e.\amples of func-
tional analysis. Se, too, Hume’s analysis of causation in terms of uni-
- formity of succession, and Berkeley’s analysis of matter in terms of its
appearances, are significant attempts to redefine supernatural concepts |
in natural terms,*® to wash ideas in cymcal acad- (borrowmg Holmes’
suggestive phrase).5®

If functional analysis seems novel in the law, this is perhaps trace-
able to the general backwardness of legal science, which.is the product
- of- soctal-factors that cannot be exorcised by new slogans.

With these caveats against the notion that the functional approach
is a new intellectual invention which will solve all the problems of law
(or of anthropology, economics, or any other science), we may turn
to the significant quesuon' “What are the.new directions which the -
* functional method will give to our scientific research?” =~ .

- In attempting to answer this question for the field of law we may
find suggestive precedents in other social sciences.

~ Applied to the study of religion, for instance, the functional ap-
proach has meant a shift of emphasis away from the attempt to system-.
atize and compare religious beliefs, away from concern with the genesis-
and evolution of. religions, and towards a study of the consequences of
various religious beliefs in terms of human motivation and social struc-
~ture. Outstanding examples of this focus are Weber’s and Tawney’s .
studies-of the influence of Protestantism in the develo;{ment of modern
capitalism,® and James essays on the psychologwal significance for
the individual of various religious beliefs.$! The fnnctional approach
asks of every rehglous dogma or ritual: How does it work? How does
it serve to mould men’s lives, to déter from certain.avenues of conduct
and - expression, to sanction’accepted patterns of behav:or, to produce
or alleviate certain emotional stresses, to induce socxal solidarity, to.
% Prato, REPUBLIC. L.
% ArisToTie, DE ANIMa, 1, l 11, 1. !
®Cf. James, PragMatisn (1908) “There is absolutely nothing new in the

pragmatic method. - Socrates was an ‘adept at it. Aristotle used it methodmlly.
. Locke, Berkeley, and Hume made momentous contributions to truth by its means”

(at o S0). Sec, also, James; The Progmatic Method -(1904) 1 Joow. or Prr- . '

LOSOPBY

...thevagueammfemeeofthenotxonofdutyshnnksandatthenme

time grows more precise when we wash it with cynical acid and expel everything
except the object of our study, the operations of the law.” Holmes, “The Path of

:heLaw" (1897) 10 Harv. L. Rev. 457, 462.
" *Max Weser, THe ProTESTANT ETHIC AND THE SPIRIT OF CAPITALISM (tr.
'?{92%?””' 1930) ; R. H. TawNeY, RerLicioNn AxD THE Rise oF CarrraLisM

@ James, THE Varieries ofF Revicious Exrsnnaxcn (1902).
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lay a basis for culture accumulation by giving life after death to-the
visions, thoughts and achievements of mortal men.%> The significance of -
a religious dogma is found not in a system of theological propositions
but in a:mode of human conduct. The functional approach demands ob-
jective description of this conduct, in which the empirical significance -
of the religious belief is embodied. Just so, the functional approach in.
physics captures the significance of a physical concept in the actual

-processes and operations of the physicist, rather than in the theological

or metaphysical interpretations ‘which physicists put upon their own.
activities. Itis an application of this same approach that discovers the

significance of a legal principle in the actual behavior of judges, sheriffs

. and litigants rather than in conventional accounts of the principles that

judges, sheriffs and litigants are “supposed” to follow. o

~ In anthropology, the functional method represents a' movement
away from two types of study: the naive reporting and classification of
striking. human peculiarities; and the more sophisticated attempt to
trace the. historical origin, evolution and diffusion of “complexes.”

~Those who have. embraced the functional approach (not all of whom.
_have invoked the word “functional”), have been primarily concerned

. to trace the social consequences, of diverse customs, beliefs, rituals,

social arrangements, and patterns of human conduct. This approach
has led to fertile fields that miost earlier investigators missed. In the
study of primitive art, theé new focus has brought into the foreground
the question of the craftsman’s motivations and purposes, the signifi-
cance of art as an individualizing or socializing force, the whole prob-
lem of interplay between materials, techniques, and social needs 63 The
study of primitive social organization comes increasingly .to deal with
the functional significance of family, clan, and tribal groupings as social

. determinants in the production, distribution, and use of ‘property, as

. well as in the non-economic human relationships of education, religion,

play, sex, and companionship% In the study of primitive law, the
functional approach raises to the fore the problem of incentives to
obedience and the efficacy of these incentives, the techniques of ‘lap

“ Cf. Kapian, Juvaisas As A Crvivization (1934), c. 26 (Functional Method
of Interpretation); Elwang, Txe Soctar Fuxcrionw oF RevGious BeLier (Unrv.
oF Mo, Stubtes, SociAL Scrence SEnies, vol. 2, no. 1, 1908) ; Foster, Tae Func-
TION oF RELicion 1w Max’s Strucers For Existexce (1909) - L

. 9 See Boas, PriMitive Agr (1927). -

*See Boas, The Social. Organisation and the Secret Societies of the Kwakiutl

Indians (1895) Reroxr o U. S, Nar. Museun, at 315: Marivowskr, Tae
FAMILY AMONG THE AUSTRALIAN ABoRIGINES (1913) ; Lowie, PRIMITIVE SoCIETY
(1920) ; GotbEnwEeiser, History, Psvcuorocy AND Courtuee (1933)  Part IIT
(Totemism): W, C. McKern, Functional Families of the Patwin (Untv. oF Cavrr.
Pue. v Axer. ARCHAEOLOGY AND. Eranorocy, vol. 13, no. 7).
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enforcement,
legal sanctions and other social forces.® . . ]

A similar use of the functional approach is characteristic of mod-
ern political science, in which revolt against the classical supernatural
conception of sovereignty is a point of agreement uniting the most

diverse schools of . contemporary thoght. Typical -is the following
statement : -

“By institutions we merely mean collective behavior patterns, the ways in
" which a community mﬁesonthe'innnmetableacﬁviﬁa of social life. . ..
Society achieves certain results through collective political actions. The means
that it uses are the behavior patterns which we call courts, legislative bodies,
commiissions, electorates, administration. We idealize these institutions collec-
tively and personify them in the State. But this idealization is pure fancy.
The State as a juristic or ideal person is the veriest fiction. It is réal-only as
a collective name for governmental institutions.™ . - .

Under the influence of fh'e functional. _apprbach political theory ceasss

to be a science of pure forms, and comes increasingly to grips with the

psychological motives and the technological forces that function through

political instruments. ) ' :
In ecoiiomics we have witnessed 2. similar shift of research from

the taxonomit or systematic analysis of economic “norms” to the study

- of the actual economic behavior of men and nations. Veblen’s indict- -
ment of classical economic theory may be applied word for word to -

classical jurispmdehce,. if we merely substitute for the terms “eco-

nomic” and “economist” the terms “legal” and “‘jurist”:

“The standpoint of the classical economists, in their higher or definitive
syntheses and generalizations, may not inaptly be called the standpoint of cere-
monial adequacy. . . - In effect, this preconception impites to things a tendency
toworkontwhattheipstiucted_oommonsenseofthetime'accepts as the ade
quate orworﬁ\yuxdqihmnan-effort....'l‘hisidalof conduct is made to
serve as a canon of truth . .." - o

“The metaphots are effective, both in their homiletical use and as a labor- .
saving device,—~more effective than their user designs them to be. By their
use the theorist_ is enabled serenely to enjoin himself from { '

o}lowing out an
elusive train of causal sequence. . . . The scheme so arrived at is spiritually

binding on the behavior of the phenomena contemplated. . . . Features of the

# See MALINOWSKI, CRIME AND CustoM IN Savace Sociery (1926) ; HocGBIR,
Law AND OrDer IN POLYNESIA (1934). In his introduction to. the latter volume,
Malinowski writes: “Modern anthropology concentrates, above all, on what 15
now usually called the function of a custom, belief or institution. By function we
rsré;an the part which is played by any ome factor of a culture within the g_eneral

eme. . . . -
# W. J. Shepard, Democracy in Transition (1935) 29 Ad. Por. Scr Rev. 1:
of. H. J. Laski, GRAMMAR OF Poumics (2d ed. 1929) ; W. Y. Euwutorr, THE
Pracmatic Revorr.in Poirrics (1928). -

and the relations of rivalry .or supplementat;ton between

R :i-:qgu.:"'- .
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process that do not lend themselves to interpretation in terms of the formula
are abnormal cases and are du¢ to disturbing causes. In all this the agencies or
forces causally at work in the economic life process are neatly avoided. The
outcome of the method, at its best, is a body of logically consistent propositions
concerning the normal relationis of things—a system of cconomic taxonomy.”"

" The sanie “standpoint of teremonial adequicy” has t& soine extent
characterized the works of 6ur classical jurists,—such masters of the
law as Beale, Williston, and even Wigmore. For them, as for the classical -
economists, it was easy to avoid “an elusive train of causal sequence.”
Principles, conceived as “spiritually binding on the behavior of the

. phenomena contemplated,” diverted their attention from the hard facts
of the legal world,~—the human motivations and. social prejudices of
judges, the stretching or shrinking of precedents in every washing, the
calculations of juries, and the fact of legislation,—and at the same time
diverted attention from the task of legal criticism.%® C

The age of -the classical jurists is over, I think. The “Restatement

of the Law” by the American Law Institute is the last long-drawn-out

‘gasp of 2 dying tradition.®® The more-intelligent of our younger law
teachers and ‘students are not interested in “restating” the dogmas of
legal theology: There will, of course, be imitators and followers. of the
classical jurists, in the years ahead. But I think .that the really creative
legal thinkers of the future will not devote themselves, in the manner of
Williston, Wigmiore, and their fellow masters, to the taxonomy of legal
concepts and to: the systematic explication of principles of “Justice”
and “reason,” buttressed by “correct” cases. Creative legal thought will
more and more look behind the pretty array of “correct” cases to the
*actual facts of judicial behavior, will make inicreasing use of statistical
methods in the scientific deseription and: prediction of judicial behavior,
will more and more seek to map the hidden springs of judicial decision
and to weigh the social forces which are represented on the bench. And
ori the critical side, T think that creative legal thought will moze and
more look behind the traditionally accepted principles of “justice”-and -
“reason” to appraise in ethical terms the social values at stake in any
choice between two precedents. :

*.VesLeN, Why Is Economics Not an Evolutionary Science? in TrE PLACE
OF SciExcE in MoperN CiviLyzaTion (1919) 56, 65-67. ~ :

. *To say this-is not to deny_that such legal scholars have performéd yeoman
service in clarifying the logical implications and inconsistencies of judicial doc-
trines. Such analysis is useful, but it is not the sum and substance of legal science.
Cf. F. S. ConEN, ETHICAL SYSTEMS AND LEGAL IDEALS (1933) 235-237. :

®See M. Franklin, The Historic Function of the American Law Tnstitute:_
Restatement as Transitional to Codification (1934) 47 Harv. L. Rev. 1367 ; and
cf. Patterson, The Restatement of the Law of Contracts (1933) 33 CoLumBiA Law
R?'.Z.?l?; E. S. Robiunson, Law—dAn Unscientific Science (1935) 44 Yare L. J.
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*“Social policy” will be oomprehended not as-an .emergency factor
in legal argument but rather as the grav:tatxonal ficld that nges weight
to any rulé or precedent whether it be in constitutional law, in the law
of trade-marks, or in the most technical details of legal procedure.

There-is.implied in this. shifting of the paths of legal research a
change in the equipment needs of the student of law.’ Familiarity with
the words of past judicial opinions and skill in the manipulation of legal

concepts are not enough for the studént who seeks to understand the

social forces that control judicial behavior, nor-for the lawyer who seeks
to use these forces.’®

The vested interésts of our law schools in an mdependent” scxenoe.

of law are undermined by every advance in our knowledge of the social
antecedents and consequences of judicial decision. It becomes the part
of discretion, in law schools aware of such advances, to adxmt that legal
science necessarily involves us in psychology, economics; and political
theory. Courses in our more progressive law schools are begmmng to
treat, most gingerly, of the psychological doctrines embedded in our
rules of evidence, the sociological theories assumed in our criminal law,
the ‘economic assumptions embalmed in our doctrines of constitutional
law, and the psychological, sociological, and economic facts which give
force and ‘significance to rules and decisions in these and other fields
" of law. The first steps taken are clumsy and evoke smiles of sympathy

or roars of laughter from critics of diverse temperaments The will to -

walk persists.

For the lawyer, no less than for the legal scholar, handlmg of ma-
terials hitherto considered “non-legal” assumes increasing importance.
And courts that shut their doors to. such. non-legal materials, laying®
the taboos of evidence. law upon facts and arguments that ‘reveal the -
functional social significance of a legal claim or a legal precedent, will
eventually learn that society has other organs——legtslamres and legis-

lative committees and administrative commissions of many softs—that '

are willing to handle, in straightforward fashion, the materials, statisti-
cal and descriptive, that a too ﬁmcky ]udxcmry dxsda.ms.

II1. Tue Uses oF THE FUI\CTIO\AL Msraon IN Law

The significance of the functional method in the field of law is
clarified if we consider the bearings of this method upon four traditional
legal problems: (1) The definition oi law; (2) The nature of legal

rules and: concepts; (3) The theory of legal decisions; agd (4) The
role of legal criticism.

- ®The implications of the functional _method for -legal education are carefully

traced in Keyserling, Social Objcctwc: in. chal Education (1933) 33 CoLuMBIA
Law Rev. 437.

o
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_ 1. The Definition of Law :
The starting point of functional analysis in American jurisprudence
is found in Justice Holmes’ definition of law as “prophecies of what the
_courts will do in fact.” It is in “The Path of the Law,”™ that this
realistic coneeption of law is first clearly formulated: " - . © - ° e
“If you want to know the law and nothing else, you must look at it as a.
bad man, who cares only for the material consequences which such knowledge
enables him to predict, not as a good one, who finds his reasons for conduct,
whether inside the law or outside of it, in the vaguer sanctions of conscience.
- - - Take the fundamental question, What constitutes the law? You will find
some text writers telling you that it is something different from what is de-
cided by the courts of Massachusetts or England, -that it is a system of reason,
that it is a deduction from principles of ethics or admitted axioms or ‘what -
not, which may. or may not coincide with the decisions. But if we take the
view of our friend the bad man we shall find that he does not care two straws -
for the axioms or deductions, but that he does want to know what the Massa. .-
chusetts or English courts are likely to do in fact. I am much of his mind.
The prophecies of what the- courts will do in. fact, and nothing more ‘preten- -
- tious; are what I mean by the law.” ’ . "

A good deal-of fruitless controversy has arisen out of attempts to .
.show that this definition of law. as the way courts actually decide cases
is either true or false.”™ A definition of law is useful or useless. - It is
. Mot frue or false, any more than a New Year’s resolution or an insur- ~

" HoLMmEes, Path of the Low (1897) 10 Harv. L. Rev. 457, 459-461;. Cor-
- LECTED LEgGAL Parers (1921) p. 167, 171-173. A more precise definition; following
%o}mz,sis given in C. J. Keyser, On the Study of Legal Science (1929) 38 YaLe
" For examples of such argument see Dickinson, Legal Rules: Their Function
in the Process of Decision (1931) 79 U. or Pa. Law Rev. 833; H. Kantorowicz,
Some Rationalism about Realism (1934) 43 Yare L.J. 1240; Frank, Law anp
THE Monern Minp (1930) 127-128. The vidous circle in Dickingon's atta;gmd
refutation of the realistic definition of law I have analyzed. See F. S.
Coxm,thl'-:rnxm SySTEMS Apxl?as LecaL thelmcbaxg ('1333) C}CZ‘,&-:. ,16.°f X
repeats the same argument, emphasizing e that a ition w in terms:
of court decisions “puts the cart before the horse” and is as ridiculous.as a defini-
tion of medicine in terms of the behavnog of doctors. The parallel, though - witty;
is inapt: Thé correct analogy to a definition of the sciénce of law as description
of the behavior of judges would be 2 definition of the ‘science of medicine.as a
description of the behavior.of certain parasites, etc. Kantorowicz accepts un-
critically. the metaphysical assumption that definition is a one-way passage from the
more general to the less general.. But modern logic. has demonstrated the hollow.
ness of this assumption. It is useful for certain purposes. to define points as fanc- <
tions of lines. For other purposes it 'is useful to define lines as functions of points.
It is just as logical toﬂeﬁnglawintermofcourts as the other way about. The
. dtoieeisam@tterofeompneme.mto{!ogtc,orhutb. . . .k,
namely, that “primary” reality is particular and concrete, so that a definition of law.
must necessarily be in terms of actual decisions. To the eyes of modern logic, -
the world contains things ond- relations, neither of which can claim a superior
grade of reality. One can start a fight or a scientific inquiry either with a concrete
fact or with a-general principle. ' . .



-64-

-"g3¢" "COLUMBIA LAW REVIEW
ance policy. A definition is in fact a type of insurance against certain. '
_ risks of confusion. It cannot, any more than can a commercial insurance

policy. eliminate all risks. ‘Absolute certainty is as foreign to language

as to life. There is no final insurance .against an insurer’s insolvency.

And the words of a definition always carry their own aura of ambiguity.
But a definition is useful if it insures against risks of confusion more
serious than any that the definition itself contains: '

“What courts do” is not entirely devoid of ambiguity. There is

" room for disagreement as to what a court is, whether, for instance, the

Interstate Commerce Commission or the Hague Tribunal or the Council
of Tesuque Pueblo is a court, and. whether a judge acting in excess of
those powers which the executive arm of the government will recognize
acts as a court. There may even be- disagreement as to the line of

__ distinction betweeri what courts do and what eourts say, in view of the

fact that most judicial ,behavior'is_'verbal. But these sources of am-
biguity in Holmes’ definition of law are peripheral rather than central,
and easily remedied. They are, therefore, far less  dangerous sources

of confusion than the basic ambiguity inherent in classical definitions .

of law which involve a confusion between what is and what ought to
be. .

The classical confusion against which realistic jurisprudence is a

. protest is exemplified in Blackstone’s classical definition of law as “a

rule of civil conduct, prescribed by the supreme power in a State, com-
manding what is right, and prohibiting what'is wrong.”?8 .

In this definition ‘we have an attempt to unite two incompafible
ideas which, in the tradition of English jurisprudence, are most closely
associated with the names of Hobbes and Coke, respectively.

Hobbes, the granidfather of realistic jurisprudtace, saw in law the -

commands of a body to whom private individuals have surrendered their

force. In a state of nature there is war of all against all. In arder to
achieve peace and security, each individual gives up something of his
freedom; something of his power, and the commands of the collective
power, that is.the state, constitute law. . : | '
Hobbes’ theory of law has been very unpopular with respectable
citizens, but I venture to think that most of the criticism directed against -

_it, in the last two and a half centuries, has been based upon a miscon-

ception of what Hobbes meant by a state of nature. 'So far as I know,

Hobbes never refers to the-state of nature as an actual historical era, at

the end of which men came together and signed a social contract. The
state of nature is a stage in analysis rather than a stage of history. It
exists today and has always existed, to a greater or lesser degree, in

B BL. CoMy* 44, ¥

o

[y .
I
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various realms of human sffairs. To the extent that any social relation-

ship is exempt from governmental control it presents what Hobbes calls
a state of nature. .

" In international relations today, at least to the extent that nations

_have not «.ﬂ’cctxvclv surrendered their power through compacts establish-’

ing such’ rudnmenmry agencies of ' international govemment 2s the
League of Nations or the ‘Universal Postal Union, there is in fact a
state of nature and a war of all against all. This war, as Hobbes in-
sists, is present potentially before actual hostilities break out. Not only
in international relations, but in industrial relations today do we find -

war of all against all. in regions to which gaovernmental control has not .

been extended, or from which it has been withdrawn—if it existed
Mutual concessions and delegations.of power involved in an arbi-
tration-contract, an international treaty, an industrial “code” a corpo-
rate merger, or a collective labor agreement, are steps in the creation of
government, and call into operation new rules of law and new agencies
of law enforcement. Governments do not arise oncé and.for all. Gov-
ernment is arising today in many regions of social existence, and it

~-arises wherever individuals find the conflicts inherent_ in a state of na-

ture unendurable. The process by which government is created and its
commands formulated is a.process of human bargaining, based ‘upon.
mutual consent but weighted by the relative powet of conﬁlctmg indi-

“viduals or groups.

In all this conceptton of law, there is no appeal to reason or good-
ness. Law commands obedience not because of its goodness, or its jus-
tice, or its rationality, but because of the power behind it: While this
power does rest to a real extent upon popular behefs about the value of
certain legal ideals, it remains true today, as Hobbes says in his Dialogute

- on the Common Late, “In matter of government, ‘'when nothmg else 1s.

turned up, clubs are trump.”**

Quite different from-this realistic conceptxon -of law is the theory
made famous by Coke that law is only the perfection of reason.™ This
is a notion which has had considerable force in Amencan constitutional
history, having sérved first as a basis for popular revolution against

~ tyrannical violations of “natural law” and the “natural rights” of Eng-

lishmen, and serving more recently as a judicial ground for denying
legality to statutes that judges consider “unreasonable.” - It would be
absurd to deny the importance of this concept of natural law ‘or justice
as a standard by which to judge the acts of rulers, legislative, executive -
or )udxcm! It is clear, however, that the validity of this concept of law

"‘Hosuss. Dw.ocm: BETWEEN A PHILOSOPHER AXD A STUDENT oF THE CoM-

~ MoN _Laws oF ExcLano (1681), Of Punishments,

" Co. err.‘ 976.
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lies in a realm of values, which is not identical with the realm of social
actualities. .. .
~ The confusion and ambiguity which infest the classical conception
of law, as formulated by Blackstone and implicitly accepted by most
" modern’ legal writers, arise from the attempt to throw together two in-
consistent ideas. Blackstone attempts in effect to superimpose the pic-.-
ture of law drawn by-the tender-minded hypocrite, Coke, upon the pic-
ture executed by the tough-minded cynic, Hobbes, and to give us a com-
posite photograph. ~Law, says Blackstone, is “a rule of civil conduct
prescribed by the supreme power in a State (Hobbes speaking) com-
manding ‘what is- right and prohibiting what is wrong (Coke speak-
ing)”"™ Putting these two ideas together, we have a fertile source of
confusion, which many important legal scholars since- Blackstone have
found about as useful in legal polemics as the ink with which a cuttlefish
befuddles his enemies. R -

_ Those theorists who adhere to the Blackstonian definition of law
are able to spin legal theories to the heart’s content without fear of ‘refu-
_ tation: If legislatures or courts disagree with a given theory, it is a

simple matter to show that this disagreement is unjust, unreasonable,
onstrous and, therefore, not “sound law.” On. the other hand, the
intruding moralist who objects to a legal doctrine on the ground that
it is unjust or undesirable can be told to go:back to the realm of morality
he came from, since the law is the command of the sovereign and not 2
matter of moral theory. Perhaps the chief usefulness of the Blackston-
jan theory is the gag it places upon legal criticism. Obviously, if the law
is something that-commands what is right and prohibits what is wrong,
it is-impossible to argue about the goodness or badness of any law, and
any definition that deters people frafn criticism of the, law ‘is very use-
ful to legal apologists-for the’ existing order of society. Asa modern
authority- on legal reasoning declares, “Thus all things made legal are
. at the same time legally ethical because- it is law, and the law must be
deemed ethical or the system itself must perish.”"7 '

2. The Noture of Legal Rules ond Concepts ‘
I the functionalists are correct, the meaning of a definition is
found in its consequences. The definition of a general term like “law"-
is significant only because it affects all our -definitions of specific legal
concepts. ' : - : |

™ That “right” and “wrong” are used in this definition as ‘ethical, rather than
gicﬂytlesgig.sterms is made clear in Blackstone’s own exegesis upon his definition.
e ; . S o

T BpuMBAUGH, LEGAL REASONING AKD Brierine (1917), 7.



U

."w“'- .
A

TRANSCENDENTAL NONSENSE 839

The corisequence of defining law as a function of concrete judicial

. decisions is that we may proceed to define such concepts’ as “contract,”

“property,” “title,” “corporate personality,” “right,” and “duty,” simi- -
larly as functions of concrete judicial decisions.
The consequence of defining law as a hodge-podge of political force .
and ethical valug ambiguously amalgamated. is. that every legal concept, . .
rule or question will present a similar ambiguity. , )
Consider the clementary legal question: “Is there a contract?”
When the realist asks this question, he is- concerned with the ac-
tual behavior of courts. - For the realist, the contractual relationship,

. like law ‘in general. is a function of legal decisions. ~The question of

what courts ought to do is irrelevant here. \Where there is a promise
that will be legally enforced there is-a contract. . So conceived, any an-
swer to the question “Is there a contract” must be in the nature of a
prophecy, based, like other prophecies, upon past and present facts. So.
conceived, the question “Is there a contract® or for that matter any
other legal question, may be broken up into a number of subordinate -
questions, each of which refers to the actual behavior of courts: (1)
What courts are Tikely to pass upon a given transaction and its conse- -
quences? (2) ‘What elements if this transaction will be viewed as rele-
vant and important by these courts? (3) How have these. courts dealt
with transactions in the past which are similar to the giveri transaction,
that is, identical in those respects which the court will regard as tm-
portant? (4) What forces will tend to compel judiclal conformity to -
the precedents that appear to be in point (e.g. inertia, conservatism,
knowledge of the past, or intelligence sufficient .to acquire such knowl-
edge, respect for predecessors, superiors or brothers on’ the bench, a -
habit of deference to the established expectations of the bar or the pub-
lic) and how strong are these forces?- (5) What factors will tend to
evoke new judicial treatment for the transaction in question (e.g. chang-
ing public. opinion, judicial idiosyncrasies and prejudices, newly ac-
cepted theories of law, society or economics, or the changing social con-
text of the case) and how powerful -are these factors? a '
. These are the questions which & successful practical lawyer faces -

* and answers in any Case.. The law, as the realistic lawyer uses the term,

is the body of answers to such questions. The task of prediction in-
volves, in itself, no judgment of ethical value. Of course, even the
most cynical practitioner will recognize that the positively existing ethi-
cal beliefs of judges are material facts in any case because they deter-
mine what facts the judge will view as important and what past rules
he will regard as reasonable or unreasonable and. worthy of being ex-
tended or restricted. But judicial beliefs about the values of life and
the ideals of society are facts, just as the religious beliefs of the Anda- .
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man Islanders are facts, and the truth or falsity of such ‘moral beliefs
is a matter of complete unconcern to the practical lawyer, as to the *
scientific observer.

\Washed in cynical acid, every legal problem can thus be mterpreted
as a qu&stum concerning the positive behavior of Judges. _

There is a.second and radically different meaning which can be
given to our type question, “Is there a contract?” When a judge puts
this question, in the course of writing his opinion, he is not attempting
to predict his own behavior. He is in effect raising the question, in an
- obscure way, of whether or not liability should be attached to certain
acts. This is m&capably an ethunl question. What a judge ought to
do in a given case is quite as much a moral issue as any of the traditional
problems of Sunday School morality.*®

It is difficult for those who still concexve of morality in other-
worldly terms to recognize that every case presents.a moral question’
to the court. But this notion has no terrors for those who think of
- -morality in earthly terms. Morality, so concelved is vitally concerned
- with such facts as human expectations based upon past decisions, the
stability of economic transactions, and even' the maintenance of order
and simplicity in our legal system. If ethical values are inherent in all
realms of human conduct, -the ethical appraisal of a legal situation is

not to be found in the spontaneous outpourings of a sensitive conscience

unfamiliar with the social context. the background of precedent, and
the practices and expectations, lezal and exfra-legal, which have grown
up around a given type of transaction. . :

It is-the great disservice of the classical conception of law that 1t -
hides from judicial eyes the ethical character of every judicial question.
and thus serves to perpetuate class prejudices and uncritical moral as-
sumptions which could not survxve the sunhaht of free ethical ‘con-
troversy.

- The Blackstoman eonceptmn of law as half-mortal and half-divine
.gives us a mythical conception of contract. When a master of classical
jurisprudence like Williston asks the question “Is there a contract2”, he
-has in mind neither the question of scientific prednctlon which the prac-
tical lawyer faces, nor the-question of values which the conscientious
judge faces. If he had in mind the former question. his studies would
no doubt reveal the extent to which courts actually enforce various types
of contractual obligation.”™ His conclusions would be in ferms of prob-

BCf.F.S. Cohen, Modern Ethics and the Lmv (1934) 4 Brooxryx L. Rev. 33,
on the conception of “Sunday School mo

™ So hallowed is the juristic tradition of lgnonng the actval facts of cases that
a distinguished jurist. Professor rt. can argue in all seriousness that the
practice adopted by some American law_libraries of putting the records of cases
on file is very dangerous. Students might be distracted from the official ratio
decidendi of the case, and might try-to discover what the.actual facts of the case
were, \\htch would be a death-blow to traditicnal’ juriSprudence. See Goodhart.
Determining Ratio Decidendi of a Case (19’0) 40 Yae L. J. 161, 172,
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ability and statistics. On the other hand, if Professor Williston were

. interested in the ethical aspects of contractual liability, he would un-

doubtedly offer a significant account of the human values and social .
costs involved in different types of agreements and in the means of their
enforcement.  In fact. however, the discussions of a Williston will

and a theory of
what courts ought to do, without. coming to rest either on the plane of
social actualities or on the plane of values Tong enough-to come to grips
with significant problems. This confused wandering between the world
of fact and the world of justice vitiates every argument -and every
analysis. I , T
. Intellectual clarity requires that we carefully distinguish between
the two problems of (1) objective description, and (2) critical judgment,
which classical jurisprudence lumps under the same phrase. Such a dis- 5
tinction realistic jurisprudence ‘offers with the. double-barreled thesis: -
(1) .that cvery legal rule or concept is simply a function of judicial de-
cisions to which all questions of value are irrelevant, and (2) that the -
problem of the judge is not whether a legal rule or concept actually ex-
ists but whether it ought to exist. Clarity on two.fronts is the result.
Description of legal facts becomes more objective, and legal criticism
becomes more critical. ‘ »
- The realistic lawyer, when he attempts to. discover how courts are .
actually dealing with certain situations, will-seek to rise above his own -
moral ‘bias and to discount the moral bias of the legal author whose

_ treatise he consults.

The realistic author of textbooks will not muddy his descriptions
of judicial behavior with wishful thinking; if he dislikes a decision or
line of decisions, he will refrain from saying, “This cannot be the law
because it is contrary to sound principle,” and say ‘instead; “This is the
law, but I don't like it,” or more usefully, “This rule leads to the follow-
ing results, which are socially undesirable for-the following Tea- -

‘sons * ¥ x”

~ The realistic advocate, if he continues to use ritual language in
addressing an unrealistic court. will at-least not be fooled by his own -
words: he will use his “patter” to induce favorable judicial attitudes
and at the same time to distract judicial attention. from precedents and_
facts that look the wrong way (as the professional magician uses his
“patter” to distract the attention of his audience .from certain facts).
Recognizing ‘the circularity of conceptual argument, the realistic ad-
vocate will contrive to bring before the court the human values that
favor his cause, and since the rules of evidence often stand in the way,
he will perforce bring his materials‘to judicial attention by sleight-of-
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‘hand—through the appeal of a “sociological brief” to “judicial notice,”

through discussion of the ‘background and consequences of past cases
cited as precedents, through elaboration and exegesis upon admissible
evidence, or even through a political speech or a lecture on economics
in the summation of his case or argument.

The realistic judge, finally. will not fool himself or'anyone elSe by -

Dbasing decisions upon circular: reasoning from the presence or absence

of corporations, conspiracies, property rights, titles, contracts, proxi- '

mate causes, or other legal derivatives of the judicial decision itself.

Rather, he will frankly assess the conflicting human values that are op- -

posed in every controversy, appraise the social importance of the prec-
edents to which each claim appeals, open the courtroom to all evidence
that will bring light to this delicate practical task of social adjustnient,
and consign to Von Jhering’s heaven of legal concepts all attorneys
whose only skill is that of the conceptual acrobat.

3. The Theory of Legal Decisions o -
 The uses of the functional approach are not exhausted by “realistic
jurisprudence.” “Realistic jurisprudence,” as that term’ is currently
used,®® is a theory of the nature of law, and therefore a theory ‘of the

nature of legal rules, legal concepts, and legal questions. Its essence is
.the definition of law as‘a function of judicial ‘decisions. This definition .
is of tremendous value in the development of legal science, since it

enables us to dispel the supernatural mists that envelop the legal ‘order
and to deal with the elements of the legal order in objective, scientific
terms. But this process of definition and clarification is only a pre-
liminary stage in the life of legal science. When we have analyzed
legal rules and concepts as patterns of decisions, it becomes relevant to
ask, “What are judicial decisions made of ?”

If we conceive of legal rules and concepts as functions of judi-

cial decisions, it is convenient, for purposes of this analysis, to think.

of these decisions as hard and simple facts. Just as every physical ob-

ject may be analyzed.as a complex of positive and negative: electrons,

so every legal institution, every legal rule or concept may be analyzed

‘as a complex of plaintiff decisions and defendant decisions. But sim-.

plicity is relative to the level of analysis. For the chemist, the atom
is the lowest term of analysis. But the physicist cannot stop the proc-
ess of analysis with the atom or even the electron. It would be heresy
to the faith of science to endow either with final simplicity and perpet-

# See K. N. LLEWELLYN, 4 Realistic Jurisprudence—The Next Step (1930)
30 Coruneia Law Rev. 431; Pound, The Call for a Realist Jurisprudence (1931)
44 Harv. L. Rev. 697; Liewellyn, Some Realism about Redlisin: Responding to
Dean Pound (1931) 44 Haxrv. L. Rev. 1222, :

i
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ual immunity from further analysis. -Unfortunately, certain advocates
of realistic. jurisprudence, after using the functional method to break
down rules and concepts into atomic decisions, refuse to go any further
with the analytic process. They are willing to look upon decisions as
simple unanalyzable products of judicial hunches or indigestion.
‘The*‘hunch” theory of law,*! by magnifying the personal and ac-
cidental factors in’ judicial behavior, implicitly denies the relevance of .

- significant, predictable, social determinants that govern the. course of

judicial decision. Those who have advanced this viewpoint have per-
formed a real service in mdxcatmg the large realm’of uncertainty in the
actual law. But actual experience does reveal a sxgmﬁmm: body of pre-
dictable uniformity in the behavior of courts. Law is not a mass of
unrelated decisions nor-a product of judicial bellyaches. Judges are
human, but they are a peculiar breed of humans, selected to a type and
held to service under a potent system of governmental controls. Their
acts are )udma only withina system which provides for appeals, re-.
hearings, impeachments, and legislation. The decision that is “peculia”

. suffers erosion—unless it represents the first salient manifestation of

a new social force, in which case it soon ceases to be peculiar, It is
more useful to analyze a judicial “hunch” in terms of the continued im-
pact of a judge’s: study of precedents, his ‘conversations with associates,
his reading of newspapers, and his reoollecuons of college courses, than’
in strictly physiological terms.

A truly realistic theory of )udic:al declsxons must conceive every
decision as somethirig more than an expression of individual person- .
ality, as conoormtantly and even more importantly a function of social -

_ forces, that is to say, as a product of social determinants. and an index

of social consequences. A judicial decision is a socxal event. Like the
enactment of a Federal statute, or the equipping ‘of police cars with
radios, a judicial decision is an intersection of social forces:. Behind
‘the decision are social forces that play upon it to give it a resultant mo-

-mientum and’ direction ; beyond the decision are human activities affected

by it.. The decision is without s:gniﬁmnt social dimensions when it is
viewed simply at the moment in which it is rendered. Only by probing be-
hind the decision to the forces which it reflects, or projecting beyond
the decision the lines of its force upon the future, do we come to an
understanding of the meaning of the decision itself. * The distinction
betweﬁn “holdmg’ and “dictum” in any demsxon is not to be discovered

* S¢e Hutcheson, The Judgment Inmmw The Function of the "Hum:h" in.
Judicial Decisions (1929) 14 Con. L. Q. 274; Hutcheson, Lawyer's Law and the
Little, Small Dice (1932) 7 TuLaNE L. Rev. 1; FRANK, LAw AxD THE MODERN

Minp (1930) c. 12-13; T. Schroeder, The Psychologic Study of Judicial Opinions
(1918) ¢ Carrr. I.. Rev. 89, |
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by logical inspection of the opiniomr or by historical i mqmry into the -
actual facts of the case.8® That distinction involves us in a prediction,
a prophecy of the weight that courts will give to future citations of the
decision rendered. This is a question not of pure logic but' of human
psychology, econumics and politics. ‘ ‘

" What i$ the meaning of a judicial decision. summed up in the.
words, “Judgment for the plaintiff’’ ? Obviously, the significance of the
decision, even for the parties directly involved in the case, depends upon
certain predictable uniformities of official behavior, e.g. that a sheriff
or marshall will enforce the decision, in one way or another, over a pe-
riod of time, that the given decision will be respected or followed in the
same court or other courts if the questlon at -issue is relitigated, and
that certain procedures will be followed in the event of an appeal, etc,
When we go-beyond the merely private significance of an actual de- .
cision, we are involved ina new set of predictions concerning the extent
to which other cases, similar in certain resPects are likely to receive the
same treatment in the same courts or in other courts within a given
jurisdiction. Except in the context of such predictions:the annouiice-
ment of ‘a judicial decision is only a noise. I1f reasonably certain pre-
- dictions of this sort could never be made; as Jerome Frank at times

seems to say,® then all legal decisions would be simply noises, and no
better grist for science than the magical phrases of transcendental ju-
risprudence.
If the understandmg of any decision mvolves us ‘necessarily in
prophecy (and thus in history), then the notion of law as somethmg
that exists oompletely and systematically at any given moment in time
is false.®* Law is a social process, a complex of human activities, and
-an adequate legal science must deal with human activity, with cause-
- and effect, with the past and the future. Legal science, as traditionally
conceived, attempts to give an instantaneous snapshot .of-an existing
and completed system of rights and duties. Within that system there
are no temporal processes, no cause and no effect. no past and no fucure.
. A legal decision is thus conceived as a.logical deduction from fixed prin- .
ciples. Its meaning is exprased only in terms of its logical consequences.
- A legal system, thus viewed, is as far removed from temporal activity asa

”Com re the orthodox wﬂdgoosecbascofGoodhartaftcraformhwlucb
" will determme the “real” ratio decidendi of a case (Goodhart, Determining the
" Ratio Decidendi of a Case (1930) 40 YaLe L. J. 161) with the _sane description by
Llewellyn of the way in which cases come to stand for propositions of narrow or
. wide scope. THE BramBre Busn (1930) 47, 61-66. Cf. also OIiphait. A Return
. to Stare Decisis (1928) 6 Am. L. ScmooL Rev. 215, 217-218; I. S. Cohen,
. ErnicaL Systesms AnDp LecaL Inears (1933) 33-37.
: = See Fraxx, LAw anv THE Mooery Mixp (1930), 7, 53, 104-111 132-134.
* In this, law is no different from other social institutions or phrsical objects.
Ct. C. L"Lewts, op. cit. supra note 48, c. S.
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. system of pure geometry. In fact, jurisprudence is as much a part of
. pure mathematics as is algebra, unless it be conceived as a study of

human behavior.—human behavior as it molds and is molded by judicial

. decisions.  Legal systems, principles, rules, institutions,, concepts, and’

decisions can be understood oiily as functions of Liuman behavior.5s
Such a view of legal science reveals gaps in our legal knowledge

to which, I think, legal research will give increasing attention.

We are still in the stage of guesswork and accidentally collected. in-
formation, when it comes to formulating the social forces which mold
the course of judicial decision. We know, in a general ‘way, that domi-
nant economic forces play a part in judicial decision, that judges usually
reflect the attitudes of théir own income class on- social questions, that

‘their views on law are molded to a certain extent by their past legal

experience as counsel for special interests, and that the.'im'p'act of .
counsel’s skill and eloquence is a cumulative force which slowly: ham-
mers the law into forms desired by those who can best afford to hire

“legal skill and eloquence; but nobody has ever charted, in scientific

fashion, the extent of such economic influences.®® We know, too, that
judges are craftsmen, with aesthetic ideals," concerned with the aes-
thetic judgments that the bar and the law schools will pass upon their
awkward or skillful, harmonious or unharmonious, anomalous or satis- -
fying, actions and theories; but again we have no specific information
on the extent of this aesthetic bias in the various branches of the law.
We know that. courts aré, at least in this country, a generally conserva-
tive social force, and more like a brake than a motor in the social mech-
anism, but we have no- scientific-factual comparison of judicial, legisla-

tive, and executive organs of government, from the standpoint of social
engineering. Concretely -and specifically, we know that Judge So-
and-so, a former attorney for a non-union shop, has very definite ideas
about-labor injunctions, that another judge, who has had an unfortunate
sex life, is parsimonious in the fixing of alimony; that another judge

. ®“To say that a legal institution,—private property, the federal government of
the United States, Colambia University,—exists is to say that a group of persons
is doing something, is acting in some way. It is to point to a particular aspect of
human behavior. . .". But a legal institution is something more than the way men.
act on a single. occasion. . . . A legal institution is the happening over and over
again of the same kind of behavior.” U. Moore, loc. cit. supra note 32.

., "‘Promising first steps towards such a study have been faken in: Brooks
Adams, op.:cil. supra note 32; Gustavus Myers, HisTory of THE Surrexe Court
(1912); éondr in, op. cit. supra note 27 (1932) ; Walter Nelles, Commonwwealth v.
Hunt (1932) 32 Coumia LAw Rev. 1128; Nelles, The First American Labor
Casc (1931) 41 Yawe L.J. 165; Max Lerner, The Supreme Court and American
Capitalism (1933) 42 Yate L. J. 668: W. Hamilton, Judicial Tolerance of Farmers’
Cooperatives’ (1929) 38 Yare L. J. 936; articles of Haines, Brown, and Cushman
cited supra note 38, - T

* ¥Cf. F. S. Conex, EticAL SysteMs anp Lrcar IbeArs (1933) 356-61:
Modern Ethics and the Law (1934) 4 Brooxryy L. Rev. 33, 48-50.
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can be “fixed” by a éertain political “boss”; that a series of notorious

kidnappings will bring about a wave of maximum sentences in kid-
napping cases. All this knowledge is useful to the practicing lawyer, to
the public official. to the social reformer, and to the disinterested student
of society. But it is most meager, and what little of it we have, indi-
vidually, is not collectively available. . There is-at present no publication
showing the political, econoniic. and professional background and activi-
ties of our various judges. Such a reference work would be exceed-

'ingly valuable, not only to the practical lawyer who. wants to bring a

motion or try.a case before a sympathetic court, but also to the disinter-
ested 'student of the law. Such a Judicial Index is not published, how-
ever, becaise it would be disrespectable® . According to the classical

theory, these things have nothing to do with the way courts decide cases. .
A witty critic of ‘the functional approach regards it-as a reductio ad -

absurdum of this approach that law schools of the future may investi-
gate judicial psychology, teach the art of bribery, and- produce graduate

- detectives.® This is far from a reductio ad- absurdum. Our under-
‘standing of the law will be greatly enriched when we learn more about

how judges think, ‘about the exact extent of judicial corruption, and

about the techniques for investigating legally relevant facts. Of course, .
this knowledge may be used for improper purposes, but cannot the -

same be said of the knowledge which traditional legal education dis-
tributes ? .

If we know little today of the motivating forces which mold legal
decisions, we kriow even less of the human consequences of these de-
cisions. We do not even know how far the appellate cases, with which
legal treatises are almost exclusively concerned, are .actually followed
in the trial courts.®® Here, again, the experienced practitioner is likely
to have accumulated a good deal of empirical information, but the young
law clerk, just out of a first-rate law school, is not even aware that such
a problem exists. Likewise, the problem of the actual enforcement of

judgments has received almost no critical study. - Discussion of the ex-’
tent to which various statutes are actually enforced regularly moves in

. ® Frank reports (Law Axp THE MobERN Minp, 112-115) the discontinuance
of a statistical study of the decisions of various New York magistrates which re-
vealed startling differences in the treatment of cértain-offenses. :

® Kantorowicz, Some Rationalism about Realism (1934) 43 Yare L.J. 1240.
® The Institute of Law of Johns Hopkins broke the ice in the modern study
of trial court decisions. See Stupy or CiviL Justice IN New York (1931). See
also MARSEALL, STUDY OF JUDICIAL SYSTEM of Marvranp (1932); C. E. Clark,

Fact Research in Law Administration (1928) 2 Conn. Bar J. 211; B. L. Shientag -

and F. S. Cohen, Summary Judgments in the Supreme Court of New York (1932)
32 Couunsia LAw Rev. 825, and works cited therein, siotes 6 and 7; Saxe, Sum-
mary Judgments in New York—A Statistical Study (1934) 19 Corn. L. Q. 237;
B. L. Shientag, Summary Judgment (1935) 4 Foromanm L. Rev..186. '
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the thin air of polemic theory. It is usually practically impossible to
find out whether a given statute has ever been enforced unless its en-
forcement has raised a legal tangle for appellate courts. ' -

When we advance beyond the realm of official conduct and seek to
discover the social consequences of particular statutes or decisions, we
find a few promising programs of research® but almost no factual
studies.”™ Today the inclusion of factual annotations in a code, show-
ing the extent and effects of law enforcement, would strike most lawyers.
as almost obscene. But notions of obscenity change, and every signifi-
cant intellectual revolution raises to prominence facts once obscure and
disrespectable. It is reasonable to expect that some day even the im-
pudencies of Holmes and Llewellyn will appear sage and respectable. .

+. Legal Criticism . .

It is perhaps the chief service of the functional approach that in .
cleansing legal rules, concepts, and institutions of the compulsive flavors
of legal logic or metaphysics, room is made for conscious ethical criti-

‘cism of law. In traditional jurisprudence, criticism; where it exists, is -

found masked in the protective camouflage of transcendental nonsense: -
“The law must (or cannot) be thus and so, because the nature of con-
tracts, corporations or contingent remainders so requires.” The func-
tional approach permits ethics to come out of hiding. When we recog-.
nize that legal rules are simply formulae describing uniformities of
judicial decision, that legal concepts likewise are patterns or functions .
of judicial decisions, that decisions themselves are not products of
logical parthenogenesis born of pre-existing legal principles but are-
social events with social causes and consequences, then we are ready
for the serious business of appraising law and legal institutions in terms’
of some standard of human values. o o T
The importance for legal criticism of. clear, objective description

‘of judicial behavior, its causes and its consequences, is coming to be -

. "'See, for example, Pound, The Scope and Purpose of Sociological Jurispru-
dence (1911-1912) 24 Harv. L. Rev. 591, 25 id. 140, 489; F.K. Beutel, Some Im-
plications of Experimental Jurispridence (1934) 48 Hazv. L. Rev. 169, 191-194.

* Notable exceptions are: McCracken, StrIxE Inyoxcrrons 1x THE NEw

. Sourr (1931); Brissenden and Swayzee, The Use of the Labor Imjunction in

the New York Necdle Trades (1929) 44 Por. Sct. Q. 548, (1930) 45 id. 87. In

addition to these direct studies of the effects of legal rules or decisions, there is 2

growing literature on the social materials with which law is concerned. Examples
of such work are: Pounp aND FRANKFURTER, CRIMINAL Jestice v Creverany
(1922) ; R. R. Powell and Looker, Decedents’ Estates: Illumination from Probate -
and Taxr Records (1930) 30 Corunmeia Law Rev. 919; Smith, Lilly and Dowling, -
Compensation for Automobile Accidents: A Symposium (1932) 32 Corumpia -
Law Rev. 785; S. and E. T. Glueck, Predictability in the Administration of Crim-

" inal Justice (1029) 42 Hazv. L Rey. 207,
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generally recognized. What is not so easily recognized is the impor-
tance for objective legal science of legal criticism.

Since the brilliant achievements of Bentham, descriptive legal sci-. .

ence has made almost no progress in determining the consequencesof

legal rules.?® This failure of scholarship, in the light of the encouraging
progress of miodern research into the antecedents and social context of -

judicial decision, calls for explanation.

Possibly this gap is to be explained in terms of an inherited as-

sumption that statutes and decisions are self-executing, that the con- .

sequences of a law or 2 judgment are, therefore, clearly indicated by
the language of the statute or decision itself, and that factual reséarch

is therefore a work of supererogation. Possibly ‘this failure of re-

search is to be explained in terms of the dominance of the private law-

yer in our legal education, The private attorney is interested in the '

causes of judicial decisions, but his interest in consequences is likely to

stop with the payment of a-fee. I am inclined to think, however, that .

the failure of our legal scholarship in this direction may be attributed to
a more fundamental difficulty. The prospect of determining the conse-
quences of a given rule of law appears to be an infinite task; and-is in-

deed an infinite task unless we approach it with some discriminating -

criterion of what consequences are importani. Now a criterion of -
portance presupposes a criterion of values, which is precisely what
modern thinkers of the “sociological” and “realistic” schools of juris-
prudence have never had. Dean Pound has talked for many years of the
“balancing” of interests, but without ever indicating which interests

" are more important than others or how a standard of weight or fineness

can be constructed for the appraisal of ‘“interests.”® Contemporary
“realists” have, in general, either denied absolutely that absolute stand-

ards of importance can exist,® or els¢ insisted that we must thoroughly .

understand the facts as they are before we begin to evaluate them. Such

a postponement of the problem of values is equivalerit to its repudiation. .

We never shall thoroughly understand the facts as they are, and we are

® The following spiritual exercise is recommended by Professor Kantorowicz.
Let the unconverted lawyer or law student read a code of laws in the following

way: “Let him ask himself with respect to each statement . . . what harms would -
social life undergo if instead of this statement the opposite were enacted. And. -
then let him turn to all textbooks, commentaries, monographs and reports of de- -

cisions and see how.many questions of this sort he will find answered and how
many he will find even put” RECHTSWISSENSCHAFT UND Sociorocre (1911) 8,
quoted in Pound, supre note 91, 25 Harv. L. Rev. 489, 513. . .

*Cf. W. L. Grossman, The Legal Philosophy of Roscoe Pound (1935) 44
Yate L. J. 605, 608-611; John C. H. Wu, The Juristic Philosophy of Roscoe
Pound (1924) 18 I. Law Rev. 285, 294-304. .

v See U. Moore, Rational Basis of Legal Institutions (1923) 23 Cotmmia
Law Rev. 609, 612; W. Nelles, Book Review (1933) 33 CorumBia Law Rev. 763, -

765-768.

————
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not likely to make much progress towards such understanding unless
we at the same time bring into play a critical theory of values. In terms
of such a theory, particular human desires and habits are important, and
the task: of .research.into legal consequences passes from the reaini of -
vague curiosity to the problem form: How do these rules of law
strengthen or change these important habits and satisfy or impede these
important desires? . o » -

~ The positive task of descripfive legal science cannot, therefore, be
entirely ‘separated from the.task of legal criticism. The collection of
social facts without a selective criterion of human values produces hor-
rid wilderness of useless statistics® The relation betweén positive
legal science and legal criticism is not a relation of temporal priority,
but of mutual dependence.?” . Legal criticism is empty without objec-
tive description of the causes and consequences of legal decisions.: Legal

" description is blind without the guiding light of a theory of ‘values.” It-

is through the union of objective legal science and a critical theory of

‘social values that our understanding of the human significance of law

will be enriched. It is loyalty to this union ‘of distinct disciplines that-
will mark whatever is of lasting importance in contemporary legal sci-
ence and legal philosophy. _ . ’
' . FeLix S. Comen
‘WasHixGTON, D. C.

697, 701

**See Pound, The Call for o Realist ]itris[:md;mce (1931)- 44 Hawrv. L. Rev.

"I have attempted to trace thése relations in some detail in ETHicar Systeas

AND Lecar Ipears (1933) and again, more briefly and in words of one and two
syllables, in dodern Ethics and the Law (1934) 4 Brooxryy L. Rev. 33,



