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Preface

AMERICAN legal history has only begun to receive from scholars the
attention it deserves. There is no history of American law corre-
sponding to the works of Maitland and Holdsworth for England,
and this lack has long been a subject of lament on the part of those
who have appreciated that our legal traditions are at least as much
a part of American culture as are our political traditions. Yet only
the smallest beginnings have been made toward reconstructing the
story of the development of American law. Substantial materials for
the undertaking are available, and the impediment is less a lack of
implements than of workers. Over the course of the last thirty years
important studies and monographs have appeared, but extensive gaps
remain, and practically no attempt at synthesis has been made. Few
historians have attempted to relate legal development to the social
and economic pattern of each period; fewer still have sought to go
behind the law of~thc\early period to inquire into its sources in
English and even in Continental law. In consequence, serious mis-
conceptions about the nature of our law before 1800 continue to
prevail, and concerted effort to correct them in the broad perspec-
tive of history is long overdue. Those misconceptions become signif-
icant when it is recalled that the constitutions or statutes of several
states specifically incorporated the law of the colonial period into
the law of their respective jurisdictions. v

“The beginnings of American law are to be sought in the colonial
period, the formative era during which the needs of a2 new civiliza~
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tion molded traditional ideas and practices into thirteen distinct
legal systems. The search, however, is neithker easy nor simple. The
colonies differed greatly in background, in the conditions of settle-
ment, and in the forms of government they'adopted. Moreover, the
social and political development of each proceeded, for the most
part, along different lines. Hence, it is essential that the character
and growth “of -the several colonial legal systems be studied individ-
ually and be separately described. An eminent legal historian has
.declared:

Not until we have a series of state histories by authors solidly grounded
in English legal history and in their own state archives, and treating the
history of every state with minute accuracy and exhaustiveness, can
any attempt be fruitfully made to write American legal history as a
whole. When each state has had its Reeves, then in the fulness of time
there may come a Maitland.?

This book is intended as an introduction to the history of Massa-
chusetts law. :

“The task of the historian of law is not merely onie of recounting
‘the growth and jurisdiction of courts and legislatures or of detailing
the ‘evolution of legal rules and doctrines. It is essential that these
matters be related to the political and social environments of par-
ticular times and places. Broadly conceived, legal history is con-
cerned with determining how certain types of rules, which we call
law, grew out of past social, economic, and psychological condi-
tions, and how they accorded with or aécommodated themselves
thereto.? The sources of legal history therefore include not only the
enactments of legislatures and the decisions of courts and other
official bodies, but létters, diaries, tracts, and the almost countless
varieties of documents that reveal how men lived and thought in an
earlier day. Law is not simply a body of riiles for the settlement of
justiciable controversies; law is both a product of, and a means of
classifying and bringing into order, complex social actions and inter-
actions, As Savigny has written, the phenomena of law, language,
customs, government are not separate: “There is but one force and
power in a people, bound together by its nature; and-only our way
of thinking gives these a separate existence.” 8 ’ :
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Unfortunately the domain of the law is terrain upon which the
historian without formal legal education has been reluctant to in-
trude. One reason for this reluctance has been the traditional isola-
tion of the law from other disciplines as a result of the professional-
ization of legal study in this country. Moreover; the complexities of
legal doctrine and the intricacies of legal procedure have under-
standably tended to deter those without professional legal training
from investigating the sources and the operation of law even in a
past civilization. Yet, because law is a social product, reflecting not
only social organization but the incidence of political and economic
pressures, the discovery of its past particularly requires the tech-
niques and insights of the social scientist. Unhappily, as Professor
Mark Howe has said, “lawyers consider the historians incompetent
and irresponsible, and the historians consider the lawyers unimagi-
native and narrow.” * If the history of American law is to be writ-
ten, this mutual distrust must be dispelled, and the outlooks of both
disciplines combined.

It must again be emphasized that this book is intended only as
an introduction to the history of Massachusetts law in the colonial
period. It is confined to the first twenty years of the colony of
Massachusetts Bay, from 1630 to 1650. So conceived, the present
undertaking may appear narrow and limited, and it is accordingly
appropriate to make some explanation for confining these studies to
so short a period of time. In the first place, the initial decades of
the Bay Colony’s existence were the formative years during which,
under the pervasive influence of Puritan doctrine, and with virtually
no outside interference, the structure of the civil government took
shape and was completed. Within the framework of that structure
and of the social life which developed in its interstices, the laws of
the colony were shaped and brought together in 1648 in a code
which became the basic legislation for the remainder of the seven-
teenth century. During the same years, church doctrine and eccle-
siastical polity, which premeated every aspect of colony life, were
carefully developed and likewise codified in 1648 in the Cambridge
Platform of Church Discipline, which became the constitution of
the Congregacional churches. In the second place, the first twenty

ears aré relatively distinct from those which followed. During
the 1640’s, the colonial economy went through a drastic change,
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from one th : was predominantly agrarian and self-sufficient to one
that came to e based to a substanitial extent upon foreign trade. The
early social nd political structure was to endure for several dec-
ades, but it rradually crumbled ‘as primitive zeals ‘began to wane
and’the reli ous aspects of life were subordinated to commercial
interests. Ini ‘eabing wealth and a growing population’ forced the
re“li*giﬂusly 1 spired ‘Tinority to retreat’and to consolidate, so that
qf-te”r ‘1650 t at ‘element no longer had the same “assured control;
indeed, the »ytbreak of religious persecutions  in the late 1650’
shiould be v wed as part of an effort of that minority to reassert
its position. In the legal side, a new period also began in the 1650’s.
Once the Iz - had been embodied in a code, the principal problem
came to be ¢ he enforcement of that Code by the judicial process,” ®
with the res It that the ensuing years witnessed the development of
the law chi fly through the decisions of the courts rather -than
through legi lation. _

This volu 1e seeks, first, to trace the evolution of the colony’s
institutions 1d instruments of government, and, second, to describe
i broad ou ine certainaspects of the substantive law that devel-
oped inf the st two decades: Its purpose is to emphasize, on the one

ite ectual- nd, on the other, the role of design, that is, the con-
scioiis effort 1o constrict a systém of government and law consonant

with the pu >oses and ideas which had inspired the -founding of the

colony. The book seeks, further; to illustrate that law, i its gerieral
serise, is‘mu h ‘more than the sum of the rules ‘administered by the
coufts and 1 at it.consists of the formal and informal understandings
of people as iocially organized. Hence, it is concerned not only with
legislation a d with ‘the decisions and ‘orders of the courts but with
such agenci s of social control as the family and the church. In this
way, the M issachusetts legal system emerges as a regime both for
the orderin; of men’s lives and conduct and for securing and adjust-
ing their c« npeting intexfests. .

The boo, is therefore not intended to present a comprehensively
detailed lej slative and judicial history of Massachusetts Bay be-
tween 163¢ and 1650; by the same token, it does. not purport to
give a syst thatic account of the state of the law in that period.
These mat irs will be developed in - further volumes, for which

hand; the 1 le of tradition—social; political, legal, religious, and.
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extensive materials have already been assembled, and which, with

2 companion study for Plymouth, will carry the legal history of

Massachusetts down to the Revolution.

Consistent with the purpose and plan of this introductory vol-
ume, the opening chapters recount, first, the genesis of the Massa-
chusetts enterprise in terms of Puritan doctrines and aspirations,
and they go on to describe the institutions of central and local
government, the development of civil and ecclesiastical orthodoxy,

' Jegal and political theory, and the role of the family and of the

churches as sources of positive law. Much of the material upon
which the first seven chapters are based will be familiar to colonial
historians; to others, however, it will be terra incognita, and that
fact of itself has seemed to justify an extended introduction. How-
ever, the material in those chapters has been developed from a stand-
point entirely different from that employed in standard political
and institutional histories, which have had other purposes in view.
All the topics dealt with in the opening chapters are used as vehicles
for tracing the sources and evolution of a substantial segment of
what may be. termed the public-law aspect of the colonial legal
system, to the end that this area of the law may appear in the con-
text of the social and institutional arrangements which were its
matrix. Thus, these chapters providc not only the historical intro-
duction which most readers will expect but extensive illustrations
of the interplay of tradition and design in early Massachusetts law.
The last five chapters deal more particularly with substantive
law, such as crime, wrongdoing, inheritance, property, domestic
relations, and civil liberties. However, these topics are not treated
either systematically or _comprehensively, but are used to illustrate
the sources from which legal rules were drawn and the conditions
that developed them. Massachusetts law in the colonial period was
a syncretization of biblical precedent and a complex English heri-
tage which included not only the common law and the statutes, but
practices of the church courts, of the justices of the peace, and of
the local courts of manors and towns from which the colonists
came. Parts of that heritage were deliberately incorporated into the
colony’s legal system, but other parts were rejected or adapted as
Puritan ideals and the conditions of settlement might require. It is
thus the purpose of the last five chapters to identify, and to demon-
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strate the influence of, the varied inheritance upon which the colo-
nists drew in developing the early legal system of Massachusetts, and
also to indicate areas in which they departed from English tradi-
tions and their reasons. for so doing.

The materials upon which the book is based include original
English and colonial legal records, both printed and unprinted, as
well as secondary texts, law ‘reports, special studies, and papers
contained in the proceedings of learned ‘societies. Few periods of
history, with the exceptions of Greece and Rome, have been the
subject of so many books and monographs dealing with nearly every
phase of social, political, and intellectual life as has that of colonial
Massachusetts. So extensive ak these sources, and so scattered, that
they are seldom all accessiblei‘_except in the largest libraries. It has
therefore seemed desirable, for'the benefit of those who are not
specialists in the cglonial field, to provide extensive footnote cita-
tions for statements in the text. This is especially important in the
case of English legal records, which have rarely been utilized to
demonstrate the extent to which the colonists drew upon practices

with which they had been familiar in' the localities from which they

had come.® _

It should be emphasized that particular difficulties beset anyone
‘who attempts to utilize colonial court records before 1650. The
entries are so sketchy and incomplete that they can hardly be termed
case law, and 'next to no pleadings or othér court papers survive to
supplement them, with the result that-even the trained lawyer is
frequently at a loss to determine the final outcome of a suit. More-
over, the printed records have been prepared; condensed, and in-
dexed chiefly from the standpoint of ‘the interests of the social his-
torian “and the genealogist, so that from the lawyer’s' standpoint
essential matter is often unavailable or difficult to find. ©~ =

Since this book is intended only as an introduction to the early
history of Massachusetts l‘a‘Zr,’ it is worth temarking upon a feature
of that histery which it has not been possible adequately to develop
in: these studiés but which should nevertheless be borne in mind.
Separate and distinct though the Massachusetts legal system was
from those of other British colonies, there are numerous points of
similarity among them all which are not attributable merely to their
common background and heritage. Certain' of these similarities were
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the result of intercolonial borrowing; the extent thereof, together
with the processes by which patterns of life and thought were car-
ried from colony to coleny, should not be overlooked.” Other simi-
larities appear to have been the consequence of common problems
which it is a function of law to resolve. Political scientists have long
been aware that the legal systems of widely differing societies and
cultures have many common features, and it is beginning to be
recognized that these are often associated W?t.h rt?current patterns
in legal development which reflect uniformities in humap drives
and conduct. It has become a special function of what is call.cd
comparative jurisprudence to investigate these general patterns with
a view to identifying their characteristics and, more especially, to
understanding their influence at particular.stage:s of legal grow.th.
Recurring forms of law—for instance, codification—reflect persist-
ences in human sentiments and attitudes which make more intel-
ligible the course of legal development and, at the same time, he'lp
to explain some of the influences and pressures respon51!)le. for social
and political growth and change within paruculfar societies.? (?o.m-
parative law has thus acquired an assuer and. 1mp0ftant position
in jurisprudence generally and in legal.hlstory in particular. Its les-
sons deserve to be remembered in writing even of the first years of
the legal history of Massachusetts Bay, wh.ich m several respects

arallels that of the early Greek colonies in Sicily :fnd .sout.hcm
Italy.® Such instances of uniformities in hu.man behavior in differ-
ing civilizations give continuing reality to history and help to reveal
it as a coherent whole.
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Their Highest Inheritance

IN A small quarter of the Western world, in the year 1630, 2 small
Puritan community was established along the shores and tidewater
in the general vicinity of what is today Boston Harbor. This was

the colony of Massachusetts Bay, which within a short time be-

came one of the most renowned of the British settlements in North
America. Founded by men dedicated to ideals as exalted as any
that have ever inspired those of the Christian faith, the colony
began a record of accomplishments which the passing of time has
never obliterated. Few others equaled its contributions to theology,
letters, and education; none paralleled its early achievements in
government and law. Building upon and purifying its English heri-
tage, the colony constructed within less than two decades a com-
monwealth in which the religious and social goals that had inspired
its founding were achieved. Those goals were realized within an
impressive framework of laws and institutions created and molded

. to meet the needs and purposes of a new civilization.

The achievements of the Bay colonists are hardly to be measured
merely in terms of their having established a permanent settlement
on the bleak New England coast. The dangers and the hardships
of the wilderness were many, but those adversities were not unique,
and the physical courage with which they were met was not ex-
ceptional; conditions at Plymouth and in Virginia had been more
severe. It was the great achievement of the colonists of Massa-

chusetts Bay that they founded and developed a new type of com-
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munity in which they were able to purify their religious and
political heritage. This they accomplished under a government not
only of laws but of men—men who were dedicated to live, and

cause others to live, in accordance with the word of God and the -

teachings of Christ. . o

Of the colony leaders who led and inspired the enterprise it may
be said without exaggeration, and in the words which Henry Adams
applied to the ruling class. of Virginwia:;‘af’ter the Rcvoluuog, that
they “were equal to-any standard of ‘excellence known to history.
Their range was narrow, but within it they were supreme.”* If
their aims in time became tarnished, their outlook intolerant, their
attitudes glacialized, the greatness of their early effort remained
unimpaired. In law, their accomplishments were even more efldur-
ing, for they had a continuing influence on American legal history
threughout . both the colonial period and that of the Republic
which followed. : :

In 1648 the colony laws were brought together int.o a com-
prehensive legal code which was an-authoritative compilation not
only of constitutional guarantees, provisions for the conduct of
government, trade, military affairs, and the relations between church
and state, but of the substantive law of: crime, tort, property, and
domestic relations. The Code was no mere. collection of English
laws and customs, but was a fresh and considered effort to order
men’s lives and conduct in accordance with the religious and politi-
cal ideals of Puritanism. Traditional elements there were, but these
were consciously reworked into a carefully thought-out and inte-
grated pattern. Many of its provisions were notable improvements
on the law of contemporary England in the sense that judicial pro-
cedure was simplified, criminal penalties mitigated, primogeniture
abolished, debtors accorded humane treatment, and rules of due
process instituted to safeguard men’s lives from the arbitrary exer-
cise of governmental power. The first compilation of its kind in the
English-speaking world, the Code of 1648 stands as a monument
to the elements of tradition and design from which the early law
of Massachusetts was fashioned.? o

-In 1630 Massachusetts Bay was only one of several colonies which

had been planted along the shores of the western Atlantic. To the

north the French had occupied parts of what is now Canada; to
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the southwest the Dutch had established permanent settlements
along the Hudson; and the Swedes were soon to secure footholds
along the Deliware. As the century progressed, the British colonies
became more numerous than those of other nations. Virginia had
been founded in 1607 and Plymouth in 1620; Maryland, Connecti-
cut, New Haven, and the plantations of Rhode Island were settled
in the 1630’s. Hardly less important were the island colonies of
Bermuda, St. Kitts, Nevis, and Barbados, which were established
before 1650. Although modern interest in the antecedent history
of the United- States tends to focus attention on the British colonies
of the mainland, it is well to remember that the settlement of the lat-
ter was but one aspect of the vast colonizing movement which was
a major event of the seventeenth century. At least as many colonists
settled on the islands as on the mainland. It has been estimated that
by 1640 the population of the British colonies was probably in
excess of 64,000, of which more than one-half were in Bermuda
and the West Indies.® Even by that year, the fraction of those in
New England appears not to have been much larger than a quarter
of the whole, and of that quarter probably no more than 14,000 or
15,000 were in Massachusetts Bay .4

These various settlements resulted from an extensive stream of
migration out of England which had begun in the reign of James I
and which had had its origins in the “voyages, traffiques and discov-
eries” of the early navigators. Gathering momentum, the tide reached
unprecedented heights in the 1630’s. “Never,” writes Churchill,
“since the days of the Germanic invasions of Britain had such a
national movement been seen.” 5 The opening up of the New World
seemed to offer limitless possibilities for profit and wealth, as well as
for escape from conditions in politics and religion which, under the
Stuarts, had for many become intolerable. Widely differing in aims
and purposes, in which the hopes of the godly and the self-interest
of the materialists were nearly always commingled, the colonies
were all subjected to a greater or less degree of supervision on the
part of the entrepreneurs who financed them and of the crown
which authorized them. Relations with the homeland were there-
fore in some instances close and in others distant, depending on
the type of colony, the purpose of settlement, and the character
of its inhabitants. For example, independence of outlook and action
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typical of the New England than of the Middle Atlaqtic
urtly because of the primarily religious reasons which
sd their settlement and partly because the English au-

gercised little or no supervision over them. Massachu--

was accordingly freer to depart from English ways in
its laws and instruments of government than were
ind Virginia. ¥ .

ory of American law begins, at least in a geographic
. the establishmient of the first permanent settlements and
ong the Atlantic seaboard in the seventeenth century.
em, whatever the nationality of its inhabitants, of neces-
shed, or had established for it, some system of laws im-
upon' settlément. This wids inevitable, since the first col-
settled not by individual frontiersmen but by groups 9f
vy families. No social ‘group, not even the family unit,
ubsist ‘without rules ‘of some sort to order and regulate
t. In politically organized society those rules, which we
re the product of, or a response to, complex ..soc‘ml and
cal pressures. Their purpose is to secure, limit, and ad-
mands and desires of men with respect:to things, to one
id to-the community.* Law, in this sense,. consists partly
| precepts and ideals and partly of legislative epactrnents,
cisions, and the orders of public officials. So viewed, the
articular civilization is a compound of past as well as of
rces; it is both an anchor to tradition and a vehicle for
ence the wisdom of the ancient maxim which spoke of
: the highest inheritance by which the people are pre-

ttinct but related assumptions about early American law
osed serious obstacles to a comprehensive study of its
nt. The first is the view, which has become encysted in
of judicial precedents, that the law of the colonies was
the. common law of England, brought over to the extent
to colonial conditions. As early as 1798, a United States
»urt announced that the colonists “brought hither, as a
» and. inheritance, so much of the commen law, as was
‘to their local situation, and change of circumstances;”*
sration later the Supreme Court stated that they brought
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with thein the general principles of the common law but “adopted
only that portion which was applicable to their situation.” ® More re-
cently, it has been asserted that “As soon as the Colonies reached a
stage where there was need of any developed system of law, the
whole of the English law was introduced in its system of common
law and equity, with exceptions that are not important.” ** Nothing
could be more misleading than sweeping statements of this kind,
which in effect deny any native legal achievements in the colonial
period. It is true, of course, that the colonial charters customarily
provided that the laws established should not be contrary to the laws
of England.* Those provisions undoubtedly established a standard
to be observed, but what were the “laws of England” in the seven-
teenth century? Certainly they included more than the statutes of
parliament, more than the law of the king’s courts which we call
the common law. In the days before the common law had achieved
its later ascendancy, the laws of England included the customs of
the merchants, the local and divergent customs of towns and
manors, as well as the laws enforced by the ecclesiastical tribunals
and by numerous other courts and commissions of specialized juris-
diction. Hence, the charters did not prescribe the wholesale intro-

- duction of any one form of English law. Indeed, they usually au-

thorized the colony governments specifically to establish their own
laws and ordinances, provided they did not violate the announced
standard.’* What constituted a departure from that standard, and
what _consequencés resulted therefrom, depended on the admin-
istrative policies of the English government and its relationship at
particular times with particular colonies. Clearly, the standard did
not describe what laws were in effect in the colonies. Indeed, in
Massachusetts Bay, a number of laws were enacted and remained
in force which were entirely foreign to any laws known in England.

Equally misleading and inaccurate is the official theory of Ameri-

«can courts that all English statutes enacted prior to the founding
-of Jamestown were in force in the colonies, and all statutes enacted
‘thereafter were applicable only insofar as expressly extended.’® Eng-
lish statutes of both periods were in some instances rejected, in

others adopted in whole or in part by colonial enactment or judicial

-decision.** Whether, therefore, an English statute was part of the
-colony’s law at a ‘particular time is a question to be answered by
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research and inquiry, not by assumptions. . As the Chief Justice of
Pennsylvania observed in 1813:

It required time and experience to ascertain how much of the English
law would be suitable to this country. By degrees, as circumstances
demanded, we adopted the English usages, or substituted others better
suited to our wants, till at length, before the time of the revolution, we
had formed a system of our own. . . .*°

The truth is that American law in the colonial period drew upon a
complex legal heritage which included not only many of the Eng-
lish statutes and the rules applied by common-law courts but various
customs of particular localities—all of which were supplemented by
colonial enactments and decisions. Unquestionably, as the eighteenth
century progressed, a substantial amount of English common law
was absorbed into the local product as English lawbooks and re-
ports found their way into colonial libraries and as a number of
the colonists: went over to the Inns of Court for legal training.
Nevertheless, the extent of the reception of English law remains
a fact to be proved in particular instances.*® . T
The second mistaken assumption about early American law is an
extension of the first. It presupposes. that; because the law of the
colonies was essentially that of England, colonial law was basically
the same everywhere. This assumption. is:wholly without founda-
tion. There was no uniform growth of an “American” law through-
out the colonies beginning with the founding of Jamestown in 1607,
On the contrary, the conditions of settlement and of development
within each colony meant that each evolved its own individual
legal system, just as each evolved its individual social and political
system. Geographical isolation, the date and character of the several
settlements, the degree or absence of outside supervision or control—
all had their effect in ultimately developing thirteen separate legal
systems. The divergences between English and colonial practices
had become so marked by the end of the seventeenth century that
an Abridgement was published in 1704 of the laws-of several of the
American settlements, including colonies an the continent of North
America and in the West Indies.” Even at the end of the eighteenth
century, when there had been a substantial reception. of much
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common-law doctrine, Thomas Jefferson, writing in Virginia, could
properly refer to the law of Massachusetts, along with that of Ber-
muda and ‘Barbados, as “Foreign Law.” ** Whatever the impact of
Blackstone’s Commentaries, not only in accelerating the reception
of English doctrines but in helping to bring about uniformity by
eliminating many local divergences fostered by independent growth,
the experience of the colonial period was neither jettisoned nor
forgotten. That period remains the essentially formative era of the
law of the several American states.

Even among scholars who have not been misled by these two
assumptions but have recognized the separate and independent legal
developments of the colonies, there have arisen substantial miscon-
ceptions as to the nature and sources of their laws. This has been
notably true with respect to the colony of Massachusetts Bay in
the seventeenth century, which has been characterized both as
“a period of rude, untechnical popular law” ® and as an era in
which “the Scriptures were an infallible guide for both judge and
legislator.” ?* Neither of these positions can be sustained, and the
Code of 1648 bears eloquent testimony to the developed nature
of the Massachusetts legal system. Although a number of the col-
ony’s laws were based upon the Old Testament, and although sev-
eral laws were enacted to meet the needs of a wilderness commu-
nity, there was also a very substantial reception of various forms
of English law during the early period. Yet to assert that much of
the law of the colony was substantially English provides no answers
to the further and vital questions: how much, of what sort, and
why?

The process of importation and rejection of law and legal in-
stitutions with which the colonists had been familiar in England is
illustrative of one phase of the general problem of survival and
adaptation in the colonies of English patterns of thought and habits
of life. The ensuing chapters emphasize how extensively the colo-
nists drew upon their English experience in developing their political
institutions, their family and social life, their institutions of govern-
ment. In law, too, they availed themselves of their antecedent heri-
tage, and a consideration of their reasons for accepting or rejecting
or improving upon parts of that heritage enlarges our understanding
of the alchemy gf cultural transformation. More than any other as-
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pect of col nial life, the Massachusetts legal system emerges as the
product of radition: and of conscious design through which count-
less aspects of individual and social behavior were molded to com-
port with t e conditions of: settlement and, above all, to achieve the
ideals whic . had inspired the founding of the colony.




II

Creeds and Platforms

TrE Massachusetts Bay Company owed its legal existence to a royal
charter which passed the seals in March, 1629. * The charter granted
and confirmed to the company a tract of land which was bounded
on the south by a line three miles south of the Charles River and
on the north by a line three miles north of the Merrimack River;
on the erroneous supposition of crown officials that those streams
ran parallel to each other, the grant extended from the Atlantic on
the east “to the south sea on the west.” ?

Similar in most respects to contemporary English trading organi-
zations, and analogous to a modern business corporation, the com-
pany created was a joint stock company managed by a governor,
a deputy-governor, and a board of eighteen assistants, all of whom
were to be chosen annually by the stockholders, or “freemen,” of
the company. The board and its officers, together with the freemen,
were to meet quarterly in a General Court for the purpose of ad-
mitting new members and to make laws and ordinances “for the
good and welfare of the saide Company, and for the government
and ordering of the saide landes and plantacion, and the people
inhabiting and to inhabite the same . . . Soe as such lawes and
Qrdinanccs be not contrarie or repugnant to the lawes and statutes
... of England.”* The governor, the deputy-governor and the
assistants were to meet each month, or oftener, in what may be
called executive session, as a board or “court” of assistants, which

9
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was rougl y the eqmvalent of the board of dlrectors of a ‘modern
busifiess ¢ rperation.*

- Like otl :r-trading companies of the day, the Massachusetts Com-
pany was in form, a‘land and trading association, orgamzed for
profit. To shat end it was expected to send out colonists or “plant-
ers” who would be governed-from. England by the officers and
sharehold¢ s. Familiar prototypes were the London Company, which
governed ’irginia, and the East India Company, in both of which
the manaj :ment remained in ‘England distinct from the colony
which it ¢ ntrolled. The Massachusetts Company also began in this
way. Eve before the charter had been procured, Captain John
Endecott, | soldier from Devon, was appointed governor of the
plantation ind sent out with a small body of colonists, together
with cattl and provisions and supplies. This group settled at what
is now Sal m, joining forces with the remnants of a fishing commu-
nity whic! had been established on Cape Ann under an earlier but
supersede¢ grant.®

Several f the mstrucuons whlch the company sent out to Ende-
cott. durin 1629 related to. the export of fish, or other local prod—
ucts, and  1us suggest that the purpose of the undertaking, at its
inception, vas pnmanly commercxal 8 Other mstructlons, however,
referred t the Work of the Lord and to the propagatlon of the

: . Sta the “cheifest : ayme” of the com-

g God' Endecott was also en-
personal conduet,’ and three min-
on his councﬂ of thu’teen ‘Thesé
tio; mdlcate that religious purposes played at least a sub-
pat in the foundmg of “the _colony. The cxrcumstances

r whi h the enterprise was developed however, provide con-
vmcmg ev lence that, far from bemg sub51d1ary, rellglous ob]ectlves

Were in f: t parimount. ' ‘

' Prompt« | initially though it may have been- by financial motives,
the-projfec of ‘establishing a colony in New England had attracted
“the attent i of a number of prominent and well-to:do Puritans
in the east rn counties of England. Much of the inspiration for the
undertakir ; unquestionably came from one of the most powerful
of Puritar -divines; John White, rector of the Church of Holy

Trinity-a Dorchester, who had been a chief promoter of -the
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early colony on Cape Ann-and who had continued to urge the
founding of a refuge for God's. oppressed people.’® One of his
warm admirers; and an associate. in the earlier enterprise, was
John Humfry, son-in-law of the Earl of Lincoln. The: earl was

one of the most earnest Puritans in England, and, stirred by Hum-

fry’s interest, his household became a center for the discussion
of plans for establishing in America a form of commonwealth in
which the teachings of Puritanism might be fully realized. Among
other Puritans to whom the project also appealed were John Win-
throp, lord of the manor of Groton in Suffolk; Isaac Johnson,
a wealthy landowner in Rutland and another son-in-law of the
earl; Thomas Dudley, sometime steward of the earl’s estates and a
parishioner of the distinguished Puritan clergymgms John Cotton;
Richard Bellingham, recorder of Boston and anod*.er parishioner
of Cotton. The latter were all ultimately to ermgrate and, with the
exception of Johnson, to become principal and energetlc leaders in
the Massachusetts Bay Colony.

These men, and others such as Sir Richard Saltonstall of London,
associated themselves at one stage or another with the early en-
trepreneurs of the Massachusetts Company,11 and in the summer
of 1629 a number of them decided upon emigration to New Eng-

land with a view to achieving beyond the seas religious and politi-

cal objectives which -seemed progressively more difficult of attain-
ment ‘in England. Those objectives had by then almost entirely
displaced the original commercial purposes, and a plan was con-
ceived for establishing a new type of corporate colony in which
the management of the company would be transferred from London
to New England and there merged with the government of the
colony. Whether the plan was:in fact formulated before or after
the:charter was obtained is not wholly clear. The fact that the
charter omitted, either by design or through oversight, the usual
requirement as to the residence of the corporation in England has
been thought to provide evidence of an early intention to transfer
the corporation itself across the Atlantic.'? Certainly, the omission
helped to overcome what would otherwise have been a serious
legal obstacle. Undoubtedly, the decision to move the headquar-
ters of the company was prompted in part by the awareness of
its members. of the difficulties experxenced by the Virginia col-
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onists, who had been continually plagued by meddlesome orders
from the London Company in England and whose charter, readily

accessible in London, had been revaked by the crown in 1624. -

In any event, the Massachusetts entrépreneurs must have ‘realized
that, with three thousand miles between'the seats of the colonial
and -of the royal governments, they could carry out their religious
- mission more effectively than if the management of the corporation
remained in England subject to the crown’s immediate control.

The merger of the company management with the colonial gov-
ernment was voted at a meeting of the General Court in the sum-
mer of 1629.1* In October, John Winthrop, who had become asso-
ciated with the company during the summer, was elected-governor
of both the company and the colony.** Active preparations for
emigration were immediately initiated, and arrangements were in-
stituted for concluding the company’s! financial affairs in England.*®
It remained only to recruit colonists, to charter vessels, to collect
supplies and provisions, and to embark on the long voyage across
the western' sea. , g '

The expedition was unprecedented in the history of English
colonization. Neither the founding of Virginia nor that of the
Pilgrim colony at Plymouth afforded a parallel. The men who
carried out the Massachusetts enterprise were neither adventurers
nor victims of persecution: they were persons of ‘wealth and ability,
brought together by the ties of marriage and friendship and by a
sense of common purpose.’® They were energetic, resourceful, and
intelligent; most of them were well educated, many of them uni-
versity graduates.” Above all, they were dedicated to the pro-
gressive, even radical, cause of Puritanism, which not only motivated

the colonial undertaking but had: profound consequences upon the .

structure and form of the colonial government which they were
to establish. Accordingly, it becomes necessary to outline the main
features of the Puritan doctrines to which they were committed.

Misconceptions as to who the Puritans were and what they

stood for are legion, and these misconceptions have multiplied

i’ the shadows of the ignorance or of the prejudice of later gen-
erations, prone always to. reading back into history -the -attitudes
or values of a later day. The words “Puritan” and “Puritanism”
not only have, but have had,” many. meanings, “varying with the
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context in which they are used. Efforts to define those terms are
complicated by the fact that Puritanism was both a religious phe-
nomenon and a political movement. Beginning as a way of life, it
became a sect and later a political party. Thus, at one stage, the
Puritans were the reformers of the Anglican Church; at another,
they were the makers of the Revolution of 1642. Moreover, Puri-
tanism took various forms which passed through numerous phases
in inception, growth, and decline, and those forms had at all times
their right and Jeft wings and their centers. Precise definition is
accordingly impossible. Nevertheless, for present purposes, it will
not be incorrect to say that, viewed in its religious aspect, Puri-
tanism advocated replacing the ecclesiastical hierarchy of the Estab-
lished Church of England with a system approximating the Re-
formed polity of Scotland and Geneva.*® More specifically, Puritan
doctrine prescribed that God must be worshiped by inner feeling
and outward conduct, not by mere ritual or doctrinal conformity.
Hence, the Puritans regarded it as their mission to purge the Angli-
can Church of the forms and ceremonies for which they found no
warrant in the Bible and which, despite the compromises of Eliza-
beth, had persisted from England’s Catholic days.

The early Puritans were convinced that the Church should be
reformed from within, rather than by separating from it. They
did not, therefore, regard themselves as schismatics; indeed, they
subscribed to the Elizabethan principles of enforced religious uni-
formity and of compulsory church attendance. Likewise, in their
own eyes at least, the Puritans were not rebels against the state,
and the accepted principles of political loyalty and of civil suprem-
acy over the Church were among the essential ingredients of their
creed. The difference between the Anglicans and the Puritans was

~therefore less a differing as to fundamental principles than it was

a differing as to the application thereof. Apart from such doctrinal
divergencies, they were Englishmen of their time, and their culture
and thinking were primarily those of their contemporaries, with
whom they shared the religious and political heritage of the Middle
Ages and of the Protestant Reformation. Indeed, many attitudes and

oints of view which are commonly ascribed to the Puritans were
essentially those of the great majority of their countrymen of the
seventeenth century.
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Numerous jradations and refinements grew out of the core of
Puritan doct: ne, and these in time became the nuclei from which
various sects developed Among “the earliest of such sects was a
- group which coalésced in the second decade of the seventeenth
~ century and jecame & principal inspiration ‘of the leaders in the
- Massachusett: efiterprise. That group, of whom the most important

wis the ‘theol gmn‘Wlllmm Amies; although advocatmg the reform

of ‘the Churc “of nd: from wit rather than by saparat:on
- from it, neve theless espoused at least'two of the major tenets of

the sect whic . ‘catne to be known as _C@ngregamonahst -and:which

actively supp rtéd: the principle ‘of sepatation.??
- tenets was th ‘belief that the national ‘Church should not ‘be' all-
inclusive but lo“uld consist only of those' “visible samts” whe could
prove that tt y were redeemed; the second was the belief that
each church " as a self-constituted, self-sufficient unit, mdependent
of ‘external su ervision. Both tenets ran-counter to those two basic
Elizabethan lncxples acéepted by orthodox Puritan doctrine—
compulsory r llgmus umfonmty and state ‘supremacy in Church
affairs. Howe' 'r, recognizing the ineffectiveness of Separatlst Con-
gregationalism  because of the political disabilities which its doc-
trines ‘entailed the non~Separatlst Puritans, instead of declanng that
the Church o: England was a false church, took the position that
that Church w s a:true one but that it needed to be purged both of
its ceremonies ind rituals and of its"extensive “reprobate” member-
shrp."’ Thus, a hough thcy went beyond orthodox Puritan doctrine

in"condemniny Centralized church government, the: non-Separatists -

~did not altoge 1er 1mpugn the principle of uniformity,:but instead
asserted that'i should be restricted to the elect; at the same time,
they subscnbc | ‘to ‘conventional political phllosophy in acceptmg
traditional ide: "of obediénce to political rulers.:

- The'close al ance of the non—Separatlst movement with-the Mas-
sachusetts emi ration has been demonstrated by Professor: Perry
Miller,?* who ias' adduced convincing evidence that the removal
from England was thought to- provide the answer to the difficult
and ambivalen position in which non-Separatists found themselves
“in 1629, Wher hopes of reform were shattered and the Puritan
parliamentary " use to which they had rallied seemed to have failed.
They appear t have concluded that if a group which had never
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separated from the Church could remove to America, unfler the
authority of the crown, it would be possible to realize leglumately
their profouncl;hopes for a reformed church and state which t.hey
believed could never be brought about in England.?* The bitter
disillusionments which had accompanied over fifty years of contro-
versy would thus be dispelled by constructive achievement made
possible by setting open a “wide doore . . . of liberty.” ** .

- Although theleaders in the Winthrop group, both lay and cleri-
cal, professed to. bé intent. upon reformation without separation,*
careful analysxs -of  their writings supports the conclusion that, in

fact, a chief reason why thcy decided to emigrate to Massachusetts

was put into effect: certain of the teachings of Congregationalism.*®
That conclusion is fufther demonstrated not only by their adoption
in ‘New England of the ecclesiastical discipline of the schismatics
but. by the form and orgamzauon of government which they estab-
lished in the colony-upon their arrival. The fact that the leading
men in the company-sought out as ministers for the colony churches
such men as' John Cotton, Thomas Hooker, and Hugh Peter pro-
vides additional evidence of their strong Congregationalist lean-
ings.? This alliance between members of the Congregational clergy
and such laymen as Wmthrop, Dudley, and others is basic to under-
standmg the purposes-of emigration and the reasons for establish-
ing the colony. Their wish to realize many of the creeds and platf-
forms of Congregationalism helps to explain why they believed it

, advantageous that the usual clause prescribing the residence of the

company in England had been omitted from their charter. Without
that prowsmn, they were in a position to remove the seat of gov-
ernment to New England with formal legality and there elude
the watchful: eye of crown officials and ecclesiastical authorities.
In New England, as -Professor Miller has said, they were con-

_vinced that they could perform all the acts pertammg to a common-
" wealth and an established church, maintain orthodox uniformity,

d at the same time define heresy to suit themselves. This reason-
?ﬂ ng “may have been sophistry, but Massachusetts was founded on
it.” 27 Proclaiming that they were His Majesty’s loyal subjects, and

‘professing that they were not schismatics but only departing from

the corruptions-of the English churches, Winthrop and his asso-
ciates  could plausibly -assert that the churches of Massachusetts




16 Law and Authority in Early Massachusetts

were legitimate offshoots of the Church of England.?® From a polit-
ical standpoint, this position was astute, for, by emphasizing- the
legitimiacy of their undertaking, the Winthrop greup could differ-
entiate themselves from acknowledged Separatists like the Pilgrims,
who, lacking legal standing in -England, had been" harried out of
the land and had ultimately settled at Plymouth in 1620.

It must be emphasized that Puritanism*involved more than mere
opposition to the forms, rituals, and ceremonies. of ‘the ecclesiastical
hierarchy which had survived from Roman Catheli¢ England; it
involved more than a wish to restore the primitive apostolic church
in accordance with biblical precept. Puritanism was also a way of
life, a rigoristic ethic, prescribing strictness of living as well-as
simplicity of worship, affecting the mind and the heart. It sprang,
in Ralph Barton Perry’s words, “from the very core of the personal
conscience—the sense of duty, the sense of responsibility, the sense
of guilt, and the repentant longing for forgiveness.” # Intense be-
lief in all these underlying assumptions of Puritanism was a driving
force not only in the emigration to Massachusetts but in the politi-
cal and’ ecclesiastical organization that was there evolved. The deep
spiritual conviction that the colonists could carry these ideals into

practice is fundamental to an understanding of their new society..

Because Puritanism was a way of life, it had social and political
implications of great magnitude. It assumed that its disciples would
regulate not only their own conduct but that of others, so that the

world could be refashioned into the society ordained by God in the

Bible. Pursuant to this assumption, the Puritans placed great reliance
upon religious dogma as the basis for reforming social and govern-
mental institutions. In its earlier stages, Puritanism looked ‘to- the
Bible as containing all the precepts—however few or brief—by which
man should be governed: God ‘had-spoken in the first instance
threugh His word, and hence extended study of the Bible and logi-
cal ‘déductions from its texts were thought to provide the primary
means of discovering the purposes of God. All parts. of the Scrip-
tures ‘weéte-thought to be explicable by study and dialectical deduc-
tion, and dogma and text were therefore continually expounded in
tracts and sermons which the faithful read or listened to with ‘rapt
atténtion, both for the practicaliguidance which they provided and
for the solemn joy and inspiration which they: afforded. Yet, -al-
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though the Bible as so expounded was believed to provide a2 com-
plf:te and unamendable constitution, God’s word as therein con-
tained did not :inhibit, but rather gave impetus to, progress and
reforxp. The Puritan conception of the kingdom of God was not
a.sfanc» one;-confined by the injunctions of the Decalogue and the
lapidary counsels of the prophets; it was equally inspired by the
life of Christ and by the spirit of the Sermon on the Mount. ‘Thus
a zeal to reform both- the individual and society is one of the ver);
notable features of Puritanism, which was active rather than con-
templative.® “It is action,” wrote Richard Baxter later in the cen-
tury, “that God is most served and honoured by.”

Thc? impulse to reform, though idealistic, was not utopian but
was directed to the promotion and realization of what the Puritans
referred to as Christian liberty. This was not liberty in the modern
sense, a freedom to pursue individual wishes or inclinations; it was
a freed.orn from any external restraint “to [do] that only which is
good, just, and honest.” 52 Christ had been born to set men free,
but the liberty so given was a freedom to walk in the faith of the
gospel an'd to serve God through righteousness in conduct and de-
voutness in worship. Liberty of this kind, as John Winthrop said
In 1645, “is the proper end and object of authority” and could only
be e'chcised and maintained by subjection to authority.>* Hence
the insistence in Puritan thinking on the twin necessities of obedi-
ence to duly constituted civil authority and of subordination of the
individual to the group of which he was a part. Religious objectives
were accordingly intimately connected with political institutions.
- The close bond that existed between religious and political
thought in the seventeenth century has often been remarked upon,
but it was not by any means restricted to Puritan thinking. As
Pr?d‘aero has observed, “In England, as well as on the continent,
religion was the chief motive power of the age.” ** The Puritans
were Englishmen of their day, and they subscribed, as did their
Ct?n_temporarics, to theories about law and government which were
still essentially mediaeval. They believed, as the Schoolmen of
the Middle Ages had taught, that God had instituted government to
save men from:their own depravity, and hence that civil rulers
must be obeyed. More importantly, they believed that the welfare
of the whole was more significant than individual advantage, that



'géﬂc;m g ‘;s_I\'
and to:.coer¢
accepted as
. of ‘belief or
in Europe as
indepegdenc
serve both
viewed' a5 |
prescribed t
This adhe
face ‘of the
through the
thought -of
cause . accey
religious or

trines.®® Eac

'i;iﬁbnalizani
intellectual
samptions
deavors, an
frame the’
Bacon and

‘Althougl
current: ass
there were
though'thi
ordained ©
who they

¢ 5as false:

w and Authority in Barly Massachusetts

, ~of religion and
giomatic; and hence there .Waé'-gnp-=§o'om for
or toleration, whichwas viewed nearly everywhk
well as in England, as subversive to mqr‘alsj, to »»n‘an-mal
, and to the compulsory uniformity essevn:nalf\ sto_.'P;e-
hurch and state.®® Individual liberty, chgref.ore;,\‘was
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elieved were misusing governmental power: Fo assure
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the maintenance of that principle, they felt compelled to remove
from England, to conditions under which they could select rulers
who would -properly and. faithfully carry out their duties. ‘This
aspect-of their political beliefs parallels their religious thinking with
respect to. purifying the: church. Separatism in civil as well as in
ecclesiastical affairs was one of the direct consequences of their
efforts to put their doctrines into effect.

Other conceptions helped to give new direction to contemporary
political thought. Although the Puritans’ theory of government was
authoritarian, it was'also consensual, for they drew upon and de-
veloped the theory of social covenant which was well known in
the last quarter of the sixteenth century and which viewed govern-
ment as a compact between ruler and subjects.* In the seventeenth
century these contractual ideas had been given impetus and general
currency in England as a means of combatting the prerogative pre-
tensions of James I, but the New England Puritans also found them
useful to justify the subordination of individuals to the state.s* In
their view, the state was the embodiment of the collective will, and
the covenant was the means whereby submission to the collective
will was expressed. However, divine approval of the Christian pur-
poses.of the state: made ‘the state an emanation of God, and obedi-
ence to the common will was.therefore also obedience to God. The
older .idea of obedience :to. civil ‘rulers was thus enlarged and
strengthened by the idea, fostered by the conception of covenant,
that in obeying the civil ruler the people were also obeying God.
Hence, the covenant was more than a social compact between men:

it was a compact to live righteously and according to God’s word.
God was therefore viewed as a party to the covenant, as He had
been in ancient Israel.

- With the foregoing religious and political theories most men
who espoused the Puritan cause were not only familiar but in gen-
eral accord. Although few but the well educated could have under-
stood them in any philosophic sense, it must be remembered that
the issues to which they gave rise were at least as vital to them,
and as hotly debated, as are issues of civil liberty in our own time.
Moreover, there were not wanting Puritan ministers and lecturers
who had the capacity to express,.and to reduce to relatively simple
terms, exceedingly sophisticated ideas, especially through their ser-
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mons, which were not only eagerly attended but were .tl}e medium
of communication among those to whem learned religious tracts
were -not accessible. John Winthrop, although a layman, wa; par-
ticularly capable of -explaining complex: ideas in simple form. In
an address which he prepared on the ,out?vard_ voyage he empha-
sized the consensual aspects of the enterprise and the strong bonds
of social solidarity upon which it was. fqunded: .

wee are a Company professing our selues fellow members of Ch;xst R
for the worke wee haue in hand, it is by a4 mutuall consent thrqugl.l a
speciall overruleing providence . . . to seeks out a place of Cohabltt):ﬁnon
and Consorteshipp. . . . In such cases as this the: care of the pu 1.que
must oversway all private respects. . . . The end is to improue our liues
to doe more seruice to the Lord. . . 42

Here, in concise phrases, are expressed the fundamental .p;iqclples
which guided Winthrop and his associatc?s 'not'only in funderf
taking the colonial enterprise but in establishing in Massa\.cl.}usctts
what he described as a “due forme of Goverment both ciuill and

ecclestasticall.” *3 : _
Such was the appeal of their creeds and platforms: that.the leaders

of the company were able within a matter of months to rally to

the idea of a Puritan commonwealth a spbstantia‘l group of \persox.ls
who were prepared to remove permanently from England to Mas-
sachusetts. Word of the venture got nbout‘no.t ‘only on market
and lecture days, but through personal solicitation and letters on

the part of Winthrop, Saltonstall, and others.** Much of the re- -

cruiting was accomplished by vicars and curates ig various partsvdof
England. John White, to whom reference has ahteady been ma i:;
was one of the most energetic promoters of Puritan emigration.
Another was John Cotton, vicar of St. Botolph’s. in Boston, Lincoln-
shire, who held out to his parishioners the promise of a new Canaan
in the wilderness that awaited the new children of .ISFac'el.“ .

For the majority of those who dete.rmined upon joining in the
Massachusetts enterprise religious motives were paramount. Many
of them came from the eastern counties of England.whlch had
long been a stronghold of Puritanism,*’ and th‘ere, particularly, t}lxg
belief was widespread that “in the great openung up of the wor
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-« . God had reserved a place for his elect.” ¢ Men were firmly
convinced that at long last it would be possible to live and worship
according to the word of God as they understood it, in a holy
community where they would be free from the interference of
outsiders and nonbelievers. Unlike those who escaped from religious
persecution in the Bohemia of Ferdinand or the France of Louis
XIV, the Puritan emigrants to -Massachusetts were primarily con-
cerned with purifying and perfecting their religion and with realiz-
ing its full implications in their daily lives. Nothing could be more
clear than that religious persecution was not a cause of their leav-
ing England. Certainly, many had been disciplined for refusing
to obey the canons of the Church, and others had been prosecuted
for defying the law of the land, but there is practically no evidence
that any in the Massachusetts group had been subjected to persecu-
tion.*?

Contemporary conditions also provided a strong stimulus to the
decision to leave England, not only in 1630 but in the ensuing years

 as well. A sense of impending calamity in religion and domestic

affairs pervaded men’s thinking. Winthrop sadly wrote to his wife
that he was “veryly perswaded, God will bringe some heauye Af-
fliction vpon this lande, and that speedylye.” 5 Not only were Puri-
tan clergymen being silenced -and deprived of their benefices, but
the outlook for Protestantism generally was gloomy, and Thomas
Hooker could preach that “God is packing up his Gospell, because
no body will buy his wares, nor come to his price.” 51 The new
school of Anglicans, known as Arminians, were in the ascendant and
were encouraged by the king in their efforts to force an elaborate
sacerdotalism upon the country.®* Queen Henrietta was a Roman
Catholic, and the laws against Catholics were largely suspended in
order to please her. Anxious eyes were turned upon Europe where,
too, the cause of the reformed faith was faltering. With the Hu-
guenots crushed in the fall of La Rochelle, and the course of the
Thirty  Years’ War favoring the Catholic cause, Winthrop could
write that the churches of Europe were smitten and brought to
desolation by the Lord, who “hath made them to drinke of the
bitter cuppe of tribulation, euen vnto death.” 53

Politics in England had become progressively unsettled by 1629.
The sanguine enthusiasm with which men had greeted the acces-
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nection with religious purposes. The whole earth, he said, was the
Lord’s ‘garden, and had been given to the sons of men with a
commandment to- replenish and subdue it Yet while advocating
such opportunity, the leaders were at pains—not only at the outset
but during the ensuing years as well—to discourage emigration
merely for the prospect of gain.®?

Other motives also in¢lined the minds of those who decided upon
emigration. The prospect of owning land, as well as the lure of the
unknown, played some part in the: decision, according to individual
temperament. Such® prospects were, of course, conspicuous in the
thinking of those who were not Puritan. Of these there were a
considerable number among the colonists,®® chiefly servants and
men having special skills who were recruited to. ensure the practi-
cal success of the undertaking.®* To many of such persons Puritan-
ism did not appeal, and for them adventure, material gain, or the
hope of greater personal freedom were among the principal in-
ducements.

Concurrently with the recruitment of colonists, Winthrop and
his associates took steps to fit out vessels and to obtain the provi-
sions, supplies, and equipment which would be needed both for
the Atlantic voyage and in the colony. Cattle, seed, furniture, cloth-
ing, food, beer and wine, household utensils, nails and tools, fire-
arms, and articles for trading were among the many types of arti-
cles collected.®® Concluding arrangements were made for settling
the English affairs of the company, and those of the assistants who
decided to remain in England resigned their places on the board.*®
~ In the spring of: 1630, the company, consisting of the governor,
the deputy-governor, and ten assistants,” was ready to set sail for
New England with some seven hundred colonists.®® With them they
had the precious charter, to which they clung both as a shield of
their religion and as a weapon of defense against possible encroach-
ments of king and parliament.®® Genuinely sad though they were
at departing, their aims were clear: the founding of a “united, cohe-
sive body. politic, led by the saints, shepherded by the clergy and
regulated by energetic governors, . . . fully prepared to use the
lash of authority upon stragglers or rugged individualists.” " These
were purposes that they could hardly openly avow, for it was es-
sential that they not attract the unfavorable attention of either

~—
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Charles or Archbishop Laud. Not long before, the company had
urged Governor Endecott not to “render yourselfe or vs distaste-
full to the state heere, to which (as wee ought) wee must and will
haue an obsequious eye.” ™ Accordingly, in 2 farewell letter, writ-
ten aboard Governor Winthrop’s flagship, the Arbella, and ad-
dressed to their “Brethren in and of the Church of ENcLaND,” the
leaders were at pains to enunciate their allegiance to the land of
their birth and to seek to correct any “misreport of our intentions”
—presumably with respect to Separatism.™ In April the eleven ves-
sels of the Winthrop Fleet, seven carrying passengers and the rest
freighted with livestock and supplies,™ weighed anchor at Cowes.
By June they began to~drop anchor, one by -one, in Massachusetts
Bay, joining forces with the few hundred colonists who were al-
ready established at Salem under the former governor, John Ende-
cott. Other vessels crossed over during the summer, and before
winter the total number of settlers in the Bay Colony was well over
a thousand.™

This handful of men and women, inspired by the creeds and
platforms of Puritanism, and believing themselves children of Israel
bent on the achievement of 2 mission that was divinely inspired
and protected, was the nucleus not of a colony but of an American
commonwealth. Thousands were to come after them during the
ensuing decade of the great migration, but the ideals of the first-
comers continued to inspire and permeate the enlarging commu-
nity. Little did Winthrop know how accurately would be fulfilled
his prophecy that his “Citty vpon a Hill” should be made “a prayse.
and glory.” ™ Separating first from the English Church, later from
English ways, they and their childrcn'be%m slowly to form the
matrix of a2 new and indigenous American civilization.
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Foundations of Power

AvLmosT the first task that faced the colony leaders upon their ar-
rival in Massachusetts was the adaptation of the machinery of a
simple business organism to the requirements of a body politic. As
they viewed the task, it involved the institution of legal and political
arrangements which would most effectually control and shape the
social and religious life of the colonists in accordance with the pur-
poses for which the enterprise had been undertaken. That those
purposes were primarily social and religious, rather than commer-
cial, is clear not only from the creeds in which their hopes were
sown but from the courses of action upon which they immediately
embarked.

From the outset, for example, the new government adopted land
and trading policies which were entirely different from those usual
in trading companies of the day. By the time of Winthrop’s arrival,
the company had ceased to act as an organization seeking profit
from its landholdings. It began at once to grant land to the various
communities as they were established, and these in turn distributed
allotments to individual colonists.! Trade, likewise, was encouraged
on a private and individual, rather than on a corporate, basis, so
that by the close of 1630 the commercial element in the enterprise
had virtually disappeared. Moreover, within a matter of months the
admission of new freemen into the company came to be based on
religious qualifications rather than on a capacity and willingness to
pay for shares in the enterprise.? These radical departures from
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normal trading-company practice demonstrate that the leaders
viewed the enterprise as anything but commercial in character.
Above all, however, the organization of the colony government, de-
veloped in association with the churches, provides objective proof
that the chief aim of the undertaking, as declared by Winthrop,
was to build “a Citty vpon a Hill” where it would be possible not
only to worship and live as Christians but to set the world an exam-
ple of godliness.* ‘ ‘

The most striking feature of the organization of Massachusetts
government during the first two decades of its history was the “con-
centration of influence, power, offices, functions of every kind, in
a small and compact group of leaders.” ¢ As stated earlier, the char-
ter had placed the general management of the company in the hands
of the General Court, consisting of the freemen, or stockholders,
and of the officers and assistants. However, it appears that although
the company consisted of something over a hundred freemen, prac-
tcally none of them who was not also an assistant or an officer
emigrated to the colony,® and of these there were no more than
ten or eleven in Massachusetts in 1630.% From the standpoint of
composition, therefore, the General Court and the Court of As-
sistants were virtually identical at this date, and hence from that
standpoint it made little practical difference by which body. the
affairs of the company were managed. However, since seven of the
assistants constituted a quorum under the charter, and since a
majority of those seven were empowered to act, it was obviously
advantageous that the governing body should be the Court of
Assistants rather than the General Court, in which the concurrence
of the governor and at least six assistants-was essentia] to action.”

It may be inferred with some confidence that it was partly for
this reason that the General Court, at its first meeting of only eight
members in October, 1630, gave to the assistants the power to select
the governor and deputy-governor from among themselves, to
make laws and to select officers for carrying them out.® A more
compelling reason was the likelihood that a number of the colonists
would, in due course, be admitted as freemen, and that, conse-
quently, the assistants would be in a better position to control the
life of the colony if the power of legislation were entirely in their
hands. To this first meeting of the General Court the assistants, as
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the constituent members, invited a large number of the colonists.
Although none of the latter was a freeman and entitled to partici-
pate in the proceedings, Winthrop and his colleagues undoubtedly
perceived that their power would be strengthened if existing as
well as future arrangements had the approval of those who were
to be governed thereunder. Probably this consideration explains
why so many of the inhabitants were invited to the meeting. In any
event, the advisability of the transfer of the General Court’s func-
tions was put to the assemblage, which assented thereto by “erec-
cion of hands.” ? A

At the first meeting of the Court of Assistants, held two months
before, that body had conferred upon six of its members the powers
of English justices of the peace.’* Hence, the effect of the October
meeting of the General Court was to concentrate in the hands of
the “magistrates” (as all members of the Court of Assistants were
hereafter referred to) all legislative, judicial, and executive powers
of the government. It seems not to have concerned these few men
that the assumption of the powers of the General Court was a clear
violation of the charter. If pressed, they might have agreed with
Milton that “Men of most renowned virtue have sometimes by
transgressing most truly kept the law.”

Among the powers which the charter had conferred on the
General Court was the power:

from tyme to tyme to make, ordeine, and establishe all manner of whole-
some and reasonable orders, lawes, statutes, and ordinances, direccions,
and instruccions nof contrarie to the lawes of this our realme of Eng-
land, aswell for setling of the formes and ceremonies of government and
magistracy fitt and necessary for the said plantacion and the inhabitantes
there, and for nameing and stiling of all sortes of officers, both superior
and inferior, which they shall finde needefull for that governement and
plantacion, and the distinguishing and setting forth of the severall duties,
powers, and lymyttes of every such office and place, . . . and for impo-
sicions of lawfull fynes, mulctes, imprisonment, or other lawfull cor-
reccion, according to the course of other corporacions in this our
realme of England. .. .2

Pursuant to these powers, now transferred to the Court of Assist-
ants, the latter proceeded to grant lands, establish town boundaries,
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appoint officers, and issue orders designed to supervise
| the social, political, and religious life of the settlers.
er, 1630, they ordered that no one should settle within
f the patent without their consent.!® In the following
persons were sent back to England as “vnmeete to in-
.14 and before the autumn of 1636 as many as twenty
‘e reportedly banished from the colony.*® Contempt of
-as summarily punished. One Phillip Ratcliffe, for utter-
lous speeches” against the government and the church
as ordered whipped, to have his ears cut off, to be fined
anished.’® Another colonist was sentenced to the bilboes
ling to take an appeal to the English courts.” The as-
» proceeded to regulate trade and industry by fixing
wages, as well as to deal judicially with such matters as
:r, theft, fraud, breach of contract, and the administra-
tes.®* Orders reflecting typically Puritan concern about
nduct were issued to punish idleness, to exact fines for
s, and to proscribe tobacco, dice, and cards.*®

centration of all governmental power in the hands of 2
sss men substantially endured until 1634. Prior thereto,
rts on the part of some of the colonists to limit that
to obtain a share in the government made little headway,
wse of the keen political insight of Governor Winthrop,
‘he other magistrates, had no wish to see the colony’s
eopardized by allowing its management to fall into the
hose who might not be sympathetic with the leaders’
wever, at the October, 1630, meeting of the General
re referred to, about a hundred colonists expressed a
sther by invitation or otherwise is not clear) to be ad-
‘reemen, presumably in order to obtain some voice in
t of colony affairs.?® Inevitably, complete exclusion from
he government was bound, sooner or later, to arouse re-
t least on the part of the earlier settlers. Prior to Win-
ival, the colonists under Endecott had had the express
oose two members of the governor’s council.?* Whether
:mand, political expediency, or even the Puritan concep-
: social compact ** explains the step, Winthrop and his
nevertheless decided to admit as freemen a substantial
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number of colonists in the spring of 1631.2® As a result, the mem-
bership of the General Court and the Court of Assistants ceased to
be substantially identical.

At the same session in 1631, an order of far-reaching implica-
tions provided that thereafter no one should be admitted as a free-
man unless 2 member of one of the colony churches.* Since only
a portion even of those who were devout Puritans could qualify
for church membership,? the order imposed a drastic limitation on
the franchise and constituted another flagrant violation of the char-
ter, which neither authorized nor contemplated any religious or
political qualification for membership in the General Court. The
significance of the order becomes clear when it is realized that
between 1631 and 1641 only about thirteen hundred adult males
are listed as having become freemen.?® Assuming that the total
population by 1641 was about fifteen thousand,*” the proportion of
those who had any voice in the colony government cannot, even
by that date, have been much more than 7 or 8 per cent. The effect
of the 1631 order was thus to put the colony government on a nar-
row religious basis and to ensure that the composition of the Gen-
eral Court, as now enlarged, should be limited to those “visible
saints” who were members of the churches and shared the views of
their leaders as to the dominantly religious purposes of the enter-
prise. Since the General Court began forthwith to elect the assist-
ants %8 and, after 1632, the governor and deputy-governor as well,?®
and since in 1634 it also assumed from the latter their legislative
functions,® it is plain that the order was one of the foundation
stones upon which the new commonwealth was built. Yet, narrow
and oligarchical as the basis of the government may appear, it was
hardly more so than the government of an English chartered bor-
ough in which, typically, only 2 small, although differently selected,
portion of the inhabitants participated.®*

The movement on the part of the colonists to obtain a stronger
voice in the government, and to restrict the power of the governor
and assistants, continued to express itself in various ways and with
varying. degrees of success throughout most of the first twenty
years of the colony’s existence. In 163z the levy of a tax by the
Court of Assistants met with resistance when the minister of the
church at Watertown assembled his flock and warned them that
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it was not safe to pay taxes to which they had not consented, lest
they bring themselves and posterity into bondage.®2 It may be ob-
served that the charter had no more given to the Court of Assistants
power to levy taxes and assessments on nonfreemen than it had
given the General Court power to delegate legislation to the assist-
ants. Yet the protestants were summoned before Winthrop for
admonishment, and they confessed their error; and submitted. Win-
throp counseled that the government of the colony was not like
that of a corporation but was “in the nature of 2 parliament” in
which the assistants, now the elected representatives of the freemen,
had full power both to legislate and to levy taxes.® Nevertheless,
the government apparently felt obliged to concede that thereafter
two from every town should be appointed‘ “to advise with the
governor and assistants about the raising of a public stock, so as
what they should agree upon should bind all, etc.” **
The Watertown protest thus had an important result in that it
led to the institution of representative govemment for the limited
ose of taxation. Two years later, however, the principle was
extended, and brought about what amounted to 2 constitutional
revolution.®® In the spring of 1634, the freemen appointed two
deputies from each town to consider what matters might be brought
before the May meeting of the General Court. An important result
of their discussions was a request to see the charter, from which
they learned that all laws were to be made in the General Court.
Forthwith they repaired to Winthrop, who had no choice but to
concede that this was so. However, he told them, the freemen were
now so numerous that “it was not possible for them to make or
execute laws, but they must choose others for that purpose.” 38
Accordingly, deputies from the towns appeared at the May meeting
of the court, but they proceeded' to pass resolutions which went
far beyond the limited purposes envisaged by Winthrop in his con-
ference and voted that only the General .Court should have the
power to admit freemen, the power to make laws, and the power
to dispose of lands®” At the same session the establishment of a
general representative system was ordered: those in each town who
had become freemen were empowered to choose two or three
representatives to prepare business for the General Court and to
act therein on behalf of all the freemen in the making of laws, the
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granting of lands, and in dealing with “all other affaires of the
commonwealth wherein the freemen haue to doe,” elections ex-
cepted.®® The General Court thereby became a wholly elective
body, which thereafter consisted typically of some twenty Or so
deputies in addition to the governor and the deputy-governor and
the assistants.?® The order applied to only three of the four yearly
sessions of the General Court. At the fourth, or election, session
every freeman was expected to be present and to “gyve his owne
voyce.” 40

As a result of this session, the General Court resumed the powers
granted to it under the charter and displaced the Court of Assist-
ants as the chief organ of the govemmental system. Its activities
were not limited to legislation, but included judicial and administra-
tive functions as well; indeed, in conformity with ideas then cur-
rent, little distinction was perceived between those functions.*!
Much business came before it through petitions, many of which
were of a public character and resulted in legislative or executive
orders.4? Others were of a private nature—requests for licenses, for
grants of land, for remission of fines—so that the action required
was essentially judicial or administrative.*®

The task of dealing with these various matters was now shared
in the General Court by the deputies and assistants, but the latter
still retained extensive powers when meeting separately either as
the Court of Assistants or as an executive board during the recess
of the General Court. In 1636 there was created an elite standing
council for life which was to have certain nonjudicial powers, in-
cluding direction of military affairs.** Winthrop and Dudley were
named to the council initially, later Endecott.*> Soon afterward, the
principle of life tenure came under fire from the deputies and was
repudiated, but the council itself, with an enlarged membership of
magistrates, continued to perform important functions in directing
public affairs.#® Thus, throughout the early period, the magistrates
not only continued to play a major role in the enactment of laws
and in the decision of cases but performed most of the administra-
tive and directive work of the government. Indeed, as Osgood says,
the “continuous executive work of the colony was done as fully by
the governor and assistants . . . as it was by the king and council
in England.” +'
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ial powers of the governor and the assistants were in
more extensive than the legislative and other functions
exercised. Not only did.they have, individually, wide
isdiction, but they sat in, or controlled appointments
urt in the colony. Thus, most of the cases that arose
arly years of the colony’s existence were decided by
: capacity or another. Sitting singly, they had, under
der of August, 1630, the “like power that justices of
1 England for reformacion of abuses and punishing of
Under an act of 1638 a single magistrate was further
> decide in his discretion.and without a jury, in the
he lived, all suits in which the debt or damage was
ngs or less.** He might'also punish for drunkenness,
iring, lying, and petty theft, as well as for such offen-
npt toward ministers and absence from church.®® Sit-
: as the Court of Assistants, the magistrates exercised
:rs which initially were as broad as those of the three
common-law courts, as well as of Chancery, the High
and the Court of Star Chamber.®* Subsequently, the
»f the Court of Assistants was narrowed as a result
on of new courts of first instance.
“courts were established in 1636. In-March of that year
:d that the assistants should hold four judicial sessions
Boston.®2 This provision :was made necessary - partly
sure of judicial business consequent on the increase
1 and partly by a recognition that the General Court.
ien included deputies of the towns, was ill suited in
to determine judicial matters. These new judicial ses-
assistants were known as Great Quarter Courts. The
sstablishment of four Inferior Courts for Ipswich,
owne (Cambridge), and Boston, which were likewise
very quarter, also reflected the increase in the number
at the same time presaged the division of the colony
5.8 That division was accomplished in. 1643,°* and
:after it became customary to refer to the Inferior
rts as the County Courts. The establishment of these
had the effect of limiting the number of cases heard
stance by the Court of Assistants, whose original juris-
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diction thereafter was limited to civil suits involving more than
£10,%® to cases of divorce,® and to all capital and criminal cases
extending to life, member, or banishment.5” The Court of Assistants
also heard appeals from the County Courts,*® and concurrent juris-
diction of the two courts was authorized in certain types of suits.*
In 1649 it was expressly ordered that the Court of Assistants should
take cognizance of no case triable in the County Court except by
appeal.®°

Under the act of 1636 it was provided that the Inferior Quarter
(or County) Courts should be held by the assistants who resided
in or near the particular towns named,** or by any other magistrate
who could attend them, or by any whom the General Court should
designate to be joined as associates to the magistrates. Five were
to sit, but three constituted a quorum, provided that at least one
was a magistrate. The records disclose that prominent freemen
regularly sat with the magistrates.®

The jurisdiction of the County Courts at the end of the period
under consideration extended to all civil and criminal causes not
expressly reserved to the Court of Assistants or to some other
inferior court or to a single magistrate.® Assault, battery, debt,
defamation, drunkenness, fornication, Sabbath-breaking, theft, and
trespass were among the most frequent types of suits that came
before them.®* Like the Court of Assistants, the County Courts
normally employed jury trial for questions of fact. They also had
extensive administrative jurisdiction, broadly summarized as fol-
lows:

. They appointed . . . persons to lay out highways, . . . searchers
of money, and viewers of fish. They confirmed the nomination of mili-
tary officers, apportioned charges for the repair of bridges; they licensed
innkeepers, and packers of sturgeon, and punished violation of licenses;
they ordered the removal of obstructions on highways, punished idle
persons, punished excess of apparel, compelled restitution of overcharge
by merchants, determined rates of wages in case of dispute, provided
for the poor; . . . fixed ministers’ allowances, saw that they were paid,
inquired into the publication of heretical doctrines, . . . saw that Indians
were civilized and received religious instruction, did all varieties of pro-
bate business, punished those who carried on unlicensed trade with the
Indians.®® :
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Two other sets of courts supplemented the work of these courts
of first jurisdibtion~Comrr1issioners’ Courts 5and Strangers’ Courts.®®
In 1638 it was enacted that in towns where no magistrate lived, Ehe
General Court might appoint three freemen to hear and determine
suits in which the debt or damage involved did not exceed twenty
shillings.*” Later, the County Courts and 'the Court of Assistants
were given this appointive power.® Commissioners were empowered
to send for parties and witnesses by summons or attachment and
to administer oaths; but they had no power to commit to prison,
and, when a party.refused to give bond for satisfaction. and had no
property in the town, the case was remitted to a magistrate or to
the County Court.®® The jurisdiction of the Commissioners’ Courts
was therefore less extensive, particularly iqa criminal matters, than
that of the single magistrate. The several towns had no courts of
their own other than the Commissioners’ Courts, but the town se-
lectmen usually had power to punish offenses against the town by-
laws, and under specified circumstances they were required to
determine “small causes” and to enforce certain of the colony
laws.?°

Strangers’ Courts were instituted by an act of 1639.™ Strangers
who could not conveniently await the next session of the County
Court were entitled to have summoned a special court consisting
of the governor or deputy-governor, together with any two magis-
trates, who were empowered to try any civil or criminal cause
triable in the County Court by jury or otherwise.™

As already indicated, important judicial functions were also exer-
cised by the General Court, which in due course became the su-
preme court of judicature in the colony. Initially, that C01‘1rt‘ was
seldom convened, so that during the first four years thé entire
judicial administration was conducted by the Court of Assistants.”
After the General Court was resuscitated in 1634 and enlarged by
the inclusion of deputies from the towns, numerous suits began to
come before it. However, its size and composition was not suited
to the trial of ordinary suits, and these were discouraged,™ par-
ticularly after the institution of the Inférior Quarter Courts in

1636.7 In 1642 a law declared that all causes between parties should
first be tried in an inferior court.” Thereafter, although a few suits
continued to come before the General Court as a court of first in-

Foundations of Power 35

stance,” its principal judicial function became one of hearing ap-
peals from the Court of Assistants.” Since, as will be explained, the
assistants successfully insisted in 1644 that they had the final or
“negative vote” in both judicial and legislative matters before the
General Court, they had the power for several years to defeat
appeals from their own decisions.”™ In 1649 that practice was altered
insofar as judicial matters were concerned, and thereafter cases in
the General Court were decided by majority vote.®®

For a supposedly simple frontier community, the colony’s judicial
system was both elaborate and comprehensive. The numerous courts
made justice conveniently accessible to litigants. Procedures were
simple compared with those of the English courts of common law,
but they afforded the parties involved adequate notice, hearing,
trial, and appeal. Although the magistrates controlled the judicial
process, several were legally trained or had had experience as jus-
tices of the peace in the English quarter sessions. The judicial sys-
tem, like the political system, was thus developed largely out of
traditional ideas and practices.

Notwithstanding the union of the deputies and assistants in the
General Court, the embers of earlier discontent flared up from time
to time into open conflicts between those component parts. Essen-
tially, the cause of these conflicts was the determination of the
magistrates to retain in their hands a maximum amount of govern-
mental power in order to promote and ensure the success of the
colony mission as they conceived it. Three of those conflicts de-
serve special emphasis: the question of the magistrates’ exercise of
discretionary justice, the question of their final or “negative” vote
in the General Court, and the question of the extent of their
executive powers.

An early and persistent source of complaint against the magis-
trates was the wide discretion which they exercised in the courts
in the imposition of punishments. The freemen were dissatisfied
with the manner in which penalties for similar crimes varied from
case to case, and they did not believe that the magistrates could
be counted upon to do justice in particular situations unless penal-
ties were openly fixed by law. Both the magistrates and the clergy
were, as a group, opposed to having penalties so fixed. “I would
knowe,” asked Winthrop, “by what Rule we may take vpon vs to
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naltyes, where God prescribes none.” 8 Nevertheless,
y discretionary justice were voiced with increasing in-
they not only brought about the prescription of clearly
shments for certain types of crime,® but, more impor-
stimulated 2 movement to reduce the colony laws to

is 1635 Winthrop noted that the deputies were fearful
.rs which could result from the “want of positive laws”
: magistrates “in many cases, might proceed according to
jons,” and he went on to say that it was therefore
he General Court that “some men should be appointed
body of grounds of laws, in resemblance to a Magna
ch .. . should be received for fundamental laws.” 8
ving year the court “intreated” Winthrop, Dudley, and
nake a draught of lawes agreeable to the word of God,
be the Fundamentalls of this commonwealth. . . . And
meane tyme the magistrates & their assosiates shall pro-
. courts to heare & determine all causes according to the
 established, & where there is noe law, then as neere
God as they can.” 8 These excerpts clearly attest the
sire to limit the magistrates’ judicial powers through a
stitution, but they also bring out the standards to which
ites were expected to adhere: on the one hand, the tradi-
undamental rights of Englishmen, as embodied in Magna
‘he common law; on the other hand, the clear and un-
word of God as embodied in the Bible.

istrates, however, were opposed to having the laws re-
riting, partly because they believed that to do so would
attention of the crown colonial divergences from Eng-
at more particularly because a written code would put
on their own power and discretionary authority, which
ded as necessary for the accomplishment of their tasks
nging to them by virtue of their office.® Nevertheless,
ir opposition and continued resistance, the movement for
vs gradually made headway. By 1641 an extensive bill of
ywn as the Body of Liberties, had been prepared and
7 Its provisions contained important constitutional rules

rds, many of which were intended to inhibit the exercise,
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of arbitrary justice, but the deputies were not content. They wanted
a copiplete codification of the colony laws, including, particularly,
precise statements of punishments and penalties.®® This the Body
of Liberties had not accomplished for any but the capital crimes,
and hence it failed to meet a primary ground of complaint against
the magistrates. Accordingly, the preparation of a complete code
was soon consigned to a series of committees,*® and at the same
time the whole problem of discretionary justice was again brought
pefore the General Qoun as one of a number of broad issues relat-
ing to the powers of the magistrates in the colony:*°

During the summer of 1644, and in anticipation of the differences
xyhich were certain to arise between the magistrates and the depu-
ties at the autumn meeting of the General Court, Winthrop pre-
pared a “Discourse on Arbitrary Government.” ** In it he argued
for flexible penalties, partly on the basis of the discretion permitted
English judges and juries in certain types of cases, but principally
on the ground that the Bible prescribed few fixed penalties except
for capital crimes. He also argued that, since the magistrates re-
sorted to God’s word as the guide for their decisions, the adminis-
tration of justice could not be arbitrary. The issue of discretionary
justice was submitted to the clergy, who substantially supported
the magistrates’ position but who nevertheless set forth with care
and finality the circumstances under which latitude and discretion
were properly to be exercised.”? At the end of the session, it was
resolved that certain penalties ought to be prescribed, and that such
as were prescribed might not be departed from without the consent
of the General Court.?® In other situations, it must be presumed 4
silentio that the magistrates’ discretion was to remain unimpaired.
After this session of the Court, the work of codification again pro-
ceeded, and it was accompanied by extensive revision and elabora-
tion of the existing laws, including those which prescribed penalties.
By 1648 the long-awaited comprehensive code of laws had been
completed and was approved by the General Court.?*

The second phase of the controversy between the deputies and
the magistrates related to the latter’s right to exercise, through the
standing council which had been established in 1636, executive and
consultative powers when the General Court was not sitting.*® In
the spring of 1644, a bill was carried through the deputies empower-
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ing a committee consisting of seven magistrates and three deputies
to order the affairs of the colony during the approaching recess of
the Court.”® Essentially, it was the theory. of the bill that the Gen-
eral Court was supreme in the colony and that when that Court was
not in session the assistants had no power other-than that given them
by the Court. The assistants, on the other hand, took the position
that, although the charter authorized the General Court to direct
the exercise of their power, there was no authority therein to de-
prive them of it. The scheme was temporarily defeated by the re-
fusal of the named magistrates to serve; but the question was again
" raised in the autumn meeting of the Court, the same session at which
the question of discretionary justice was taken up.*” In this matter,
too, the clergy were called upon for advice, and struck hard at the
assertion of the deputies that the General Court was by itself the
supreme power in the colony.?® Again, as in the resolution of the
question of penalties, Winthrop’s discourse on arbitrary government
undoubtedly carried great weight.®® In any event, as Osgood says,
“the position of the assistants as an executive board was never
again questioned.” **°

A third, though chronologically second, phase of the struggle
between the magistrates and the deputies was the attack on the
magistrates’ asserted right to exercise a “negative vote” in assent-
ing to or rejecting all matters—judicial as well as legislative—brought
before the General Court. The controversy had its origin in a stat-
ute of 1636 enacted at the time of a dispute arising out of the
emigration of Thomas Hooker and others to the banks of the
Connecticut River.?®! The statute had apparently been intended to
give the magistrates the prevailing voice in the settlement of dis-
puted questions in the General Court, but the issue did not become
crucial until 1642 as a result of Sherman v. Keayne, the celebrated
case of the missing sow.!** In 1640 a County Court had acquitted
the defendant, Robert Keayne, of taking and killing a stray sow
belonging to the plaintiff’s husband. Twao years later, the case came
on original petition to the General Court, where a majority of the
assistants voted for the defendant and a majority of the deputies
for the plaintiff, who was thus defeated by the rule of the “negative
vote.” Thereupon, the constitutional issue involved in the rule be-

came the subject of heated debate. Winthrop prepared the defense-
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of the magistrates’ position and argued on the basis of English
precedents that the assistants, as a distinct body within the General
Court, had an original and fundamental authority to reject all mat-
ters brought before that Court.2** This view prevailed, and the
question was resolved, for a few years, by an act of 1644 providing
for the separation of the assistants and the deputies into two bodies
and for the concurrence of both in the adoption or resolution of
any measure.’®* Although the issue at the time was that of ultimate
judicial authority, the 1644 act had important consequences in other
directions in that it resulted in establishing a bicameral legislature
in Massachusetts.19%

These conflicts were all aspects of the same source of difference
between the deputies and the magistrates, namely, the problem of
the basis of political power and of the allocation of spheres of au-
thority within the colony. Underlying the position of the deputies,
and of the two or three assistants who from time to time sided
with them,'®® was the belief that the composition of the General
Court as a representative body made it supreme in the colony,
whereas Winthrop and a majority of the magistrates took the posi-
tion that under the charter, and in accordance with contemporary
political thinking, the magistrates had final authority in all matters.
The issue was raised in final and dramatic form in 1645 in a case
involving the propriety of Winthrop’s having committed and
bound over for trial two defendants who had slighted the authority
of the colony government in the course of a dispute over confirm-
ing the lieutenant of the militia at Hingham.** A majority of the
deputies were of the opinion that the excessive power of the magis-
trates was jeopardizing the liberties of the freemen. The remainder
of the deputies, along with the magistrates, saw in the issue the
danger that, unless the authority of the magistrates was sustained,
the government would fast degenerate into a popular democracy.1°®
The deadlock lasted for several months, and the issue became pri-
marily political. Those who had been thwarted in the issue of the
“negative vote” and in their wish to see an early enactment of writ-
ten laws, appear to have resolved to make an example of Winthrop.
The latter was determined that the issue of censure or acquittal
be squarely faced, and 2 majority of the magistrates thereupon de-
cided to refer the matter to the arbitration of the clergy—always
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r supporters. At that point, the opposing deputies_. “find-
lves now at the wall,” gave in and agreed that Wmttfrop
publicly exculpated.’®® When the sentence of acguxttal
sronounced in the General Court, Winthrop delivered
a “little speech” which is one of the clearest and most
teménts ever made of the magistrates’ position as to the
s of power in the colony government:

Juestions that have troubled the country, are ak}out the au-
he magistrates and the liberty of the people. It is yourselves
alled us to this office, and being called by you, we have our
:om God. . .. I entreat you to consider, that when you
istrates, you take them from among yourselves. . . . There-
you see infirmities in us, you should reflect upon your own
rou have continual experience of the like infirmities in your-
ithers. We account him a good servant, who breaks not his
'he covenant between you and us is the oath you have taken
hat we shall govern you and judge your causes by the rules
ws and our own, according to our best skill . . . When you
be a magistrate . . . you must run the hazard of his skill

ing liberty, . . . There is a twofold liberty, natural . ..
federal. The first is common to man with beasts and other
y this, man . . . hath liberty to do what he lists; it is a lib-
vil as well as to good. This liberty is incompatible and incon-
authority, and cannot endure the least restraint of the most
ty. The exercise and maintaining of this liberty makes men
evil . . . The other kind of liberty I call civil or federal, it
e termed moral. . . . This liberty is the proper end and
ithority, and cannot subsist without it; and it is a liberty to
‘hich is good, just, and honest. This liberty you are to stanfl
he hazard (not only of your goods, but) of your lives, if

" Vhatsoever crosseth this, is not authority, but a distemper

is liberty is maintained and exercised in a way of sut?jcction
y; it is of the same kind of liberty wherewith Christ h?th
ge. . . . [S]o shall your liberties be preserved, in upholding
ind power of authority amongst you.” *°

" /inthrop was going beyond the accepted seventeenth

yetrine that men must submit to their rulers because God
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orders them to submit. He was making the further point that by
joining in a covenant men renounce their liberty to do anything
but that which has been agreed to, and, further, that the duty to
do that which is “good, just and honest” extends beyond the field
of moral law and is the basis of political authority in the-state. In
other words, none might have the benefit of the law except those
who subject themselves to it, and none have the protection of au-
thority éxcept those who obey it.11t

These conceptions of law and government were cornerstones
upon which the pdlitical institutions of the colony had been buile,
and the freemen were continually reminded of them not only by
the exhortations of the magistrates and the clergy but by the oath
in which all freemen—including even the magistrates **>—undertook
to support the commonwealth and to submit themselves “to the
wholesome lawes & orders made & established by the same.” 112

Thus, despite the broadening of the basis of government through
the extension of the franchise, the management of the colony gov-
ernment remained, and in several respects became more strongly
entrenched, in the governor, the deputy-governor, and the assist-
ants. The right of the magistrates to exercise the broad powers
which they had arrogated to themselves in 1630 and in the years
immediately following had been effectively challenged and to some
extent curtailed; but they had been successful in limiting the fran-
chise to church members who subscribed to their own creeds and
platforms. The magistrates had also succeeded in resolving the con-
troversy over the “negative vote” in a way that made them su-
preme in legislative and, temporarily at least, judicial matters. When
their executive and consultative powers had come under fire, they
had again emerged triumphant.

For tw decades, and more, the Massachusetts system worked,
and it worked well. In the first place, the magistrates, to whom
ultimate power was entrusted, were as a group united in their
outlook and purpose and energetic in their leadership. Composed
though that group was of men of strong personalities and differing
temperaments, there was remarkably little dissension among them

‘as to the policies to be pursued.’* Another reason the system

worked well was that the freemen who shared political power with
the magistrates were essentially in agreement with them as to the
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basic mission of the colony. Moreover, as will appear, many of
the institutions of government established to catry out that mis-
sion were, to a subtantial extent, reproducn'ons or adaptations of
what the colonists had known in England.*® Hence the system also
worked because little violence was done to their inherited senti-
ments and traditions.




